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PREFACE . 


These lectures were delivered in 1932. By the terms of the 
bequest founding the Professorship, the lectures are required to be 
printed '' within six months after the delivery thereof ". Under the 
scheme for the lectures, adopted by the University, the copy of the 
lectures delivered shall have to be sent to the Press by the Registrar 
' a8 soon as practicable after delivery thereof ". The University press, 
however, could not take up the matter till the end of 1953 and could 
not complete the printing till July, 1958. 

In spite of this delay in publication and notwithstanding the 
events which have happened since the delivery of these lectures, their 
importance as a study cannot be denied. The history of Hindu 
Law in the Vedic Age really marks the dawn of law itself on this 
planet. 

In fixing any point of beginning for anything the thing itself 
must, first of all, be definitely known. The question is whether by 
‘law’ we mean the ‘legal provisions’ or the ‘ social order’. The 
modern practical jurist understands by the word ‘ law ' generally only 
legal provisions because these constitute that part of law which interests 
him primarily in his everyday practice. He would understand by ' law ' 
nothing other than legal provisions which mostly are different in 
different places, among different peoples. On the other hand, those 
who centre their attention, not ‘on legal provisions, but on the social 
order, would be sure to observe and emphasize the common element in 
the midst of this variety. This social order is among civilized states 
and peoples similar in its main outlines. 

The social order rests on the fundamental social institutions like 
marriage, family, possession, contract, and succession. A social 
institution may not be a physical, tangible thing. Yet it is perceptible 
to the senses in that persons who stand in social relations to each other 
act in their dealings according to established rules. In a strange country 
we may encounter some deviations from the system we are accustomed 
to and may be inconvenienced as a result. But soon we become 
sufficiently instructed through what we see and hear around us and can 
manage to avoid collisions, éven without acquiring a knowledge of the 
provisions of law 

Using 'law ' in the sense of the legal order, the inner ordering 
of society is the historical starting point. A society is not an aggregate 
of isolated abstract individuals, but is the sum of human associations 
having relations with each other. The inner ordering of these 
associations is the historical starting point. This inner order of 
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associations is the original and is still the basic form. From it spring 
the logically derivative forms, the body of legal precepts or guides to 
decision, and the technique of the judicial process. The basic character 
of this inner ordering is established hy the continuity of society even in 
breakdowns of a politically organized or kin-organized social order. 

Order is the universal bond that holds the world together; order 
assigns a place to all created things; it is directive and distributive 
justice. Order is universally sought and esteemed. The so-called 
opponents of order are not opposed to the principle; they renounce only 
the existing order of things but not order itself. 

Dr. Berolzheimer, of whose work Sir John. Macdonnell observes 
that it enables us to ascend to a height from which we can see law as an 
ever present part of an ever flowing stream, savs: '' Closely connected 
with the religious and philosophical views of the Vedic Aryans are 
certain fundamental positions in regard to the philosophy of law, which 
in turn became the antecedents of later legal and ethical developments 
among the Greeks and Romans." Foremost among these philosophical 
conceptions is ‘ rita’ which is at once the organized principle of the 
universe and the divine ordering of carthly life. As the latter, it is 
affiliated with purpose and human benefit. 

According to Dr. Berolzheimer, the Romans, through the Greeks, 
derived from Vedic ‘ rita’ their central conception ‘ ratum °, ' ratio’, 
‘naturalis ratio’ and Augustine christianized ‘ rita’ into ' pax '— 
which is not peace, but that which brings peace, the blissful, sacred 
order. 

To the twentieth century, the problems seem to be: 

(1) not what law is, but what law does. how it does it, what it 

can be made to do, and how; 

(2) the canon of valuing the conflicting and over-lapping interests 
and claims which must be harmonized or adjusted by the legal 
order ; 

(3) the limits of effective legal action and the means of securing 
effectively the interests which the legal order recognizes and 
delimits. 

But these have not always been the problems of all ages. In 
order to appreciate the legal thinking of any time we must take account 
not only of the problems of that time to which the thinker's thought 
is addressed, but, if possible, also the modes of thought of the immediate 
past, which, according to him, are proving inadequate to those 
problems. 

We all know how the rise to paramountcy of the political 
organization of society and the regime of absolute Governments, which 
obtained in the seventeenth and eighteenth centuries, largely determined 
the thinking about the nature of law in the nineteenth century. Law 
was taken to be a body of laws prescribed by 8, political sovereign and 
expressing his will as to human conduct. | 
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Those who lived in a kin-organized society or observed the 
transition from a kin-organized to a politically organized society might 
not have taken the same view of the law. The phenomenon of legal 
order in transition is likely to provoke thought as to the nature of law 
and the basis of its binding force. There always has been £ controversy 
as to whether men's disputes are adjusted and their claims and desires 
are harmonized in action bv arbitrary precepts or arbitrarv will, applied 
by those who wield the power, or rather by precepts of general 
application grounded on any principles of justice. This question has 
always occupied the minds of legal thinkers and it is really connected 
with the problem of a balance between the need of stability and the 
need of change which is a fundamental one in the legal order. 


The legal order is necessarily both stable and flexible. The 
chief problem of the legal thinkers, therefore, has always been how to 
unify or reconcile stability and change, how to make the legal order 
appear something fixed and settled and beyond question, while at the 
same time capable of adaptation to the exigencies of infinite and variable 
human demands. 

The social interest in the general security has led men to seek 
some fixed basis for an absolute ordering of human action whereby & 
firm and stable order might be assured. Yet, the continual change in 
the circumstances of social life demands continual adjustment to the 
pressure of other social interests, as well as to new modes of engendering 
security. 

Different attempts at such reconciliation have been made at 
different times. Sometimes reconciliation has been sought for in terms 
of stability, and sometimes in terms of flexibility. Perhaps too much 
change directed the attention of legal thinkers to the element of 
stability and too much stagnation roused them to the element of 
flexibility. 

The idea of authority occupies the mind of legal thinkers at a 
time when people think more of the need of stability than of change. 
This idea itself has made its appearance at different times in different 
forms. The earliest form in which it enters the arena is that of a 
belief in a divinelv ordained or divinely dictated body of rules; whilst 
in its latest form it is a dogma that law is a body of commands of the 
sovereign power in a politically organised society, resting ultimately 
on whatever might be the basis of that sovereignty. In either of these 
forms it puts a single ultimate unchallengeable author behind the legal 
order, as the source of every legal precept. 

There is little fundamental difference between the law viewed as 
the will of the dominant deity and the law viewed as the will of the 
dominant political or economic class. Both agree in viewing law as 
a manifestation of applied power. As we shall see, the Vedic view 
of the basis of law was not the divine will but the divine reason. 
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The deity comes in because of the unconscious and mysterious 
character of the ancient formation of law and.social order. A new 
social interest develops but people cannot trace it to any conscious 
initiative or activity. The mysteriousness of a new social interest, the 
Impossibilit¥ of explaining. it upon the grounds of any previous 
circumstances of social co-existence, leads to its ascription to super- 
human promptings. It is usual to ascribe the unconscious and the 
imperfectly understood to superhuman forces. 


Perhaps this is why we find that the Vedic Aryans, who could 
supply the world with the fundamental conception regulating the 
philosophy of law, conceived of this fundamental as something divine. 

We shall indeed be sorely disappointed if we search in those 
ages for ‘law’ as distinct from ‘ morals’. The development of the 
consciousness of social interest coupled with the fact that further 
organization was to a great extent the result of almost involuntary 
accommodation might have led these Vedic Aryans to conceive of an 
all-powerful, extended, single, indivisible force which could not be 
escaped by any means and which confined all the activities of man 
within certain limits and enforced certain modes of conduct. 

Of the Vedic thinkers in this respect we shall mention the 
following seventeen Rishis :—(1) Aghamarsana (X, 190), (2) Madhu- 
echanda (I), (3) Visvamitra (IIT), (4) Prajapati Paramesthin (X). 
(5) Vrihaspati, (6) Trita (X), (7) Kutsa (I, 96), (8) Parasara (I), 
(9 Dirghatamas (I), (10) Visvakarma (X), (11) Narayana (X), 
(12) Vamadeva (IV), (13) Voiyasva (VIID, (14) Vasistha (VIL), 
(15) Gautama (1), (16) Manu (VIII), and (17) Gritsamad (11). 

As we shall see in the following pages, no two of them give us 
identically the same philosophy. Yet there is one common element in 
their sayings: all of them deal with the conception of 'rita' and 
conceive of this ' rita ' as the organizing principle of the universe, as 
also the divine ordering of earthly life. Indeed these Vedic Rishis 
scarcely ever consider man as “a whole in himself '; whenever they 
speak of human society, they do not forget its relation to the whole 
universe. 

This view of human sociely, however, did not ignore what we now 
call the material content of law,—law affiliated with human purpose 
and human benefit. Rita as the ordering principle of earthly life is 
imbued with human purpose and is for human benefit. According to 
these Vedic Rishis, even the primal cause of this universe, the creator, 
God, has a purposive existence. Indeed these Rishis, while viewing 
law as of divine origin, conceive of it as the product not of ' divine will 
but of ' divine reason ', divine essence. ' Divine will' might present 
itself as inserutable,. as arbitrary and beyond human understanding. 

Divine reason ' 18 not so 

Law being the product of divine reason—divine nature and 

essence—is eternal and immutable and excludes all idea of arbitrariness. 
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Human reason being only a reflection of divine reason, the latter cannot 
be beyond human comprehension. 

These Vedic Rishis conceived of law as a phenomenal reality, as à 
natural formation, seeking for its causes in the forces that precede all 
development. Formation of law could not yet be connected with any 
social ideality. According to them, before there could be any society, 
before there could be any social idealitv, rita evolved: the ordering 
prineiple existed even before there was any diversity. Law is eternal 
and immutable: the conditions of life must harmonize with law, must 
fit in, in the natural sequehce of the rise of the universe, with rita. 

The legal thinking of this age was only an attempt at determining 
the nature of law—determining what law is. The thinkers of the 
age do not concern themselves much with what law is for—what 
is the end of law. No doubt any discussion on the nature of 
law involves the question of what law is for. But ‘end of law’ 
gradually gained in importance and the subsequent philosophy of law 
mainly occupied itself with this end. But for a long time even this 
‘end of law ' was considered to be to ensure to society the existing 
social institutions. ‘This conscious thinking about the end of law perhaps 
indicates a period of struggle and strife and a consequent disturbance 
of order and harmony 1n society. 

Unlike the Rig-Vedic Rishis, the sages of the Upanisads conceive 
of law as originating after diversity and as being created with a certain 
end. Of course it is still of divine origin. According to these sages the 
creation became full of diversities but there was nothing to hold fast 
these diverse elements. Indeed the aim of creation, the end of all was 
to ensure security of the whole. When it was felt that the creation of 
‘ wisdom ’, ‘ might °, the people ' and ‘ the nourisher ° did not suffice to 
secure this end, then He created still further ‘‘ the most excellent law ” : 
तत्श्रेयोरूपमत्यसृजत धम्मंम्‌ । — (Tatsreyorupamatyasrjata dharmam). Law 
js the Ksatra of the Ksatras: therefore there is nothing higher than 
the law : this creation of law helped the complete realization of the end : 
थो अवलीयन्‌ वलीयासमाशंसते wrHw (Atho abaliyan baliansamasamsate 
dharmena), thenceforth even a weak man rules a stronger with the help 
of the law: Law, as yet, was not considered to be ''for the strong 
too weak, for the weak too strong.” 

I take this opportunity of expressing my indebtedness to the 
various authors whom I have quoted in course of my lectures. I also 
wish to record my appreciation of the help rendered by Sri Haricharar 
Banerjee, M.Sc., LL.B., Sri Radhashyam Sinha and Sri Amarnath 
Bhattacharyya in the preparation of the manuscript as also in reading 
the proofs and checking the references. In fact, the entire index has 
been prepared by Sri Radhashyam Sinha. 
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THE HISTORY OF HINDU LAW 


IN 


THE VEDIC AGE AND IN POST-VEDIC TIMES 
DOWN TO THE INSTITUTE OF MANU 


LECTURE I 
INTRODUCTORY 


The history of the law of any society in any age is the history 
of the society itself that prevailed in that age. The centre of gravity 
of legal development really lies in the society itself: law is the sum 
of the conditions of social co-existence with regard to the activity of 
the communitv and of the individual. 

J. H. Nelson of the Madras Civil Service in 1877 raised the 
question : '' Has such a thing as Hindu Law at anv time existed in the 
World? Or is it that Hindu Law is a mere phantom of the brain, 
imagined by Sanskritists without law and lawvers without Sanskrit? °? 

Nelson himself made it clear that in, speaking of law in the above 
passage he desired '' to be understood to speak simnlv and strictly of 
an aggregate of laws proper, set to men bv political superiors, and 
which are commands that oblige persons generally to acts or 
forbearances." He said: '' Of other laws, whether set bv God or by 
men who are not political superiors, I shall have no occasion to speak 
nor will it be necessary for me to consider the theorv that a people 
gradually evolves for itself suitable laws out of its general 
consciousness.’ 

In this limited sense of the concept ‘law’ he raised the above 
question and said: '' For mvself, I have alwavs been unable to. bring 
myself to believe that the innumerable non-Muhammadan tribes and 
castes in India have at anv time agreed to accept, or have been 
compelled to guide themselves by, an aggregate of positive laws or 
rules set to them bv a Sovereign or other person having nower over 
them. In other words: looking at ‘law’ from Austin’s point of view 
I have alwavs been unable to bring mvself to beljeve that law has at 
any time been known to the so-called Hindu Population of Indis." 

If by. the limitations Nelson merely wished to convey that in 
eatly Indis there never was anything resembling legislation, then, 
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as was pofnted out by Mayne, he was simply asserting a fact which it 
would occur to no one to deny. What he really wanted to say was 
that there was no such thing as & Hindu Common Law by which 
every Hindu was presumptively bound until he had made out a special 
custom exempting from it. Mayne, in his article on ' Hindu Taw in 
Madras ' pointed out that this was not true 
For our present purposes it will not be necessary for us to reopen 
this controversy and examine whether or not the ‘‘ labours-of the 
various Hindu Sages, commentators and Pundits, from the days of the 
Manu-Smriti to the establishment of the Judicial system of the East 
India Company were all a part of one gigantic practical joke which had 
lasted upwards of two thousand vears’’, Nelson, according to Mayne, 
being the first person who could see into {he humour of it. We are to 
trace the history of Hindu Law in the Vedic Age and in the Post- 
Vedic times down to the Institute of Manu. It would suffice for our 
purposes to take Hindu Law as it is now understood and to see if we 
can .trace the origin of this law during the specified .age;..if we 
can trace any factual institutions that became the present legal relations 
in the course of legal development and find out the social processes, if 
any, through which this came about 
The modern jurist is accustomed to seeing a world ruled by law 
and . legal coercion. To this world, which is his world, he owes his 
world-view, which assumes that law and legal coercion have been in 
existence from the beginning of time. He cannot conceive of 
human communal hfe without them. A family that is not held 
‘together by. the constituted authorities, property that is not protected 
.by the courts, a contract that cannot be sued upon, an inheritance that 
cannot be obtained. by legal means are to him things that are altogether 
outside of the legal sphere—that are without legal significance., In 
this way, legal order, court and legal sanction become a unit in his mode 
of thinking, and he will unhesitatingly speak of law or legal 
relation only where he finds a court and legal coercion. 
In this narrow world of ideas, the prevailing juristic science 
^urrived at the well-known theory of two sources—a theory which derives 
all law from statute or custom. We are, however, not told why there 
, €àn.be no. sources of law other than statute and customary law. | 
-,, In the matter of the sources of law, it is not a question of how the 
rules of law which the judge must apply assume the form in which they 
„are binding on him. The law does not consist of legal propositions, but 
of legal institutions. In order to be able to state the sources of law 
one must be able to tell how the state, the commune, the family, the 
„Contract, and. the inheritance came into being, how they change and 
develop. . The function of a theory of the sources of law is to discover 


Casus Law, Which is the sum: of the conditions.of social co-existence with 
regard to the activity of the community and of the individual, did“ not 
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always, in its concrete form, present itself as the will of the State. 
Nelson's conception of ' Political Sovereignty ' as the ultimate source 
of law is itself a modern growth and is a growth only to meet a special 
exigency. 

The politically relevant element in, the concept of'sovereignty i» 
that it rendered impersonal the relation of the King to his subjects. 
'" Under Feudalism, the principle of the relation between the Lord 
(princeps) and the vassal was personal ‘ mutuality '. Such personal 
relationship must needs be limited in extent, and was therefore ill- 
adapted to wide territorial realms. The hierarchy of the mutual 
relationships which feudal society had tried to evolve in the effort to 
bridge the gap had shown a dismal tendency towards disintegration and 
anarchy. This tendency had resulted from the growth of the complex 
intermediary authorities which opposed the prince’s rule. To escape 
from this confusion it was then asserted that no true government existed 
unless there was somewhere an authority for making laws binding upon 
all the inhabitants of a given territory.’’* The true achievement 
which lay in this recognition of the need for a Central Government is 
the concept of sovereignty providing a symbol for national unification 
and for the monarchical governments which destroved feudal localism. 
It is a symbol for concentrated power. The national unification which 
successful Kings accomplished at the beginning of the modern era was 
accompanied by that sanctification of power politics which is symbolized 
by the words ' State’ and ‘ Sovereignty’. They were invented by 
the apologists of absolute power, by men like Bodin, Hobbes, Grotius 
and Spinoza, the object being to provide a universal value and appeal 
for the prince’s efforts to extend and consolidate his realm. 

Such conception of political sovereignty might not have originated 
in ancient India at all and there might not have been any occasion for 
such a conception there in ancient India. 

In an attempt like this we must not ignore the difference between 
conditions in these ancient times and those which prevailed during 
historic times. We may apprehend that during these millenniums 
important changes myst have taken place both in social and political 
organizations. We must not forget the great danger of a posteriori 
conclusions drawn from common or similar legal conditions in widely 
distant civilizations. However difficult, we must try to avoid being 
influenced by the currents of contemporary thought and by general 
intellectual tendencies in the external political evolution of Europe since 
the sixteenth century. 

The idea of authority has not appeared in the same form at all 
times. The earliest form in which it enters the arena is that of a belief 
in a divinely ordained or divinely dictated body of rules; in its latest 
form it is a dogma that law is a body of commands of sovereign power 
in & politically organized society, resting ultimately on whatever might 
be the basis of that sovereignty. In either of these forms it puts ‘a 
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single ultimate unchallengeable author behind the legal order as the 
source of every legal precept. Every manifestation of law may begin 
with a determination having reference to concrete cases: but perhaps 
the mysteriougness of the new social interest, with the impossibility of 
explaining it upon the grounds ‘of the previous circumstances of social 
co-existence, is considered to be in consonance with superhuman 
promptings. It is, indeed, usual to ascribe the unconscious to super- 
human forces. 

The true source of the authority of the early compilations of the 
rules of law might have been the overpowering influence of genius which 
appeared in the light of Divine inspiration. It is, in truth, this element 
of overwhelming individuality, towering far above the average, which 
thus gains recognition, and which, although unable to assign reason to 
itself and to its surroundings for every one of its measures, yet, instinct 
with prophetic power of inspired lights, discovers the very order 
necessary for the consolidation of the preva.ling society, and makes its 
enactments appear natural and indispensable to the members, as the 
game correspond to their instincts, to the capacities evoked by their 
surroundings and to the extent of their readiness for action. 

The term ‘law’ has, indeed, been very variously defined and 
understood. Some would define “law” as the sum of the conditions 
of social co-existence with regard to the activity of the community and 
of the individual. This is the definition suggested by Pulszky.’ 
According to him, in its concrete form law presents itself as the will 
of the State, whéther openly declared in a command, a licence, or a 
prohibition, or tacitly recognized in custom. The will of the State 
may manifest itself in various ways. It is not always perfectly 
conscious and is often partly instinctive; nor can it always be dis. 
covered as proceeding directly or ultimately from the State, or as 
belonging to it. 

Kelsen * would have law as an order of human behaviour. 
According to him: '' An order is a system of rules, Law is not, as it 
is sometimes said, a rule. It is a set of rules having the kind of 
unity we understand by a system.” 

Kantian definition of law is that ‘‘ law is the aggregate of the 
conditions under which arbitrary will of one individual may be combined 
with that of another under a general inclusive law of freedom.” 

Ehrlich * says that “ the centre of gravity of legal developinent 
lies not in legislation nor in juristic science nor in judicial decision, 
but in society itself." As is pointed out by Dr. Friedmann ° '' the 
central point in Ehrlich’s approach is his minimization of the differences 
between law and other norms of social compulsion. The difference 
is relative and smaller than usually asserted because the essential com- 
pulsion behind legal no less than other social norms is social compulsion 
not state anthority."' According to this learned Professor “ the law 
ir something much wider'than legal regulation °’. Many legal norms 
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; "TN 
never find expression in legal provisions even in developed systems. 
"Phe essential body of legal rules is always based upon the social ' facts 
of law’. Basically the legal norm is always derived from social facts 
anchored in the conviction of an association of people. 

The Marxian ° view is that the totality of the relations of pro- 
duction constitutes the economie structure of society and this economic 
structure is the real foundation on which rise legal and political 
superstructures and to which correspond definite forms of social 
consciousness. The State is a later development than society and is 
an organ of the latter. The whole idea of law is linked with the 
State being a means by which those who control the means of produc- 
tion maintain their control over those which they have expropriated. 
Accordin@ to this view the basis of society is precisely defined in terms 
of the mutual relations into which men enter in producing the material 
means of their subsistence: these relations are conditioned by the 
existing forces of production. These social relations are expressed in 
terms of the prevailing economic structure of a given society and the 
general attitude of men towards social problems of any kind is tenta- 
tively explained in terms of class as the fundamental division in social 
life. 

The history of mankind, in Marxist view, is a history of class- 
struggles. According to Engels’: ‘‘ the State is by no means a power 
imposed on society from without, just as little as it is ‘ the reality of 
the moral idea’, ‘ the image and the reality of reason’, as Hegel 
maintains. Rather, it is a product of society at a particular stage of 
development; it is the admission that this society has involved itself 
in insoluble self-contradictions and is cleft into irreconcilable anta- 
gonisms which it is powerless to exorcize. But in order that these 
antagonisms, classes with conflieting economic interests, shall not 
consume themselves and society jn fruitless Siruggles, a power, 
apparently standing above society, Has become necessary to moderate 
the conflict and keep it within the bounds of ‘ order’; and this power, 
arisen out of Society, but placing itselt**etwve it and increasingly 
alienating itself from it, is the State.... As the State arose from the 
need to keep class antagonisms in check, but also arafk» She thick of 
the fight between the classes, it is normally the su, 2 of the most, 
powerful, economically ruling class, which by its meas becomes al 80 
the politically ruling class and so acquires new means of holding down 
and exploiting the oppressed class.” “$ 

Indeed, if there always has been the desire and struggle of mau 
for a law which is to be impartial and objective, there has, at ttle same 
time, been the desire of those who from time to time hold the power 
to free themselves from any restraint and use the law as an instrement 
-of domizaffon: In the actual history the latter tendency has been 
' much ote successful. Many controversies fougát out under the name 
of scot principles as state supremacy, the natural rights of individuals, 
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the rule of law have, in fact, been the outcome of these struggles; and 
copious literature on the subject has, to no inconsiderable extent, begn 
caused by a desire to hide the essentially political character of the ques- 
tion behind legal argument. aoe a 0 
There never has existed, and it is entirely safe to say that there 
never will exist, on this planet any organization of human society, any 
tribe or nation however rude, any aggregate of men however savage, 
that has not been more or less controlled by some recognized form of 
law. Whether we accept the theory of evolution that would develop 
civilization from barbarism, barbarism from savagery, and the evolu- 
tion of savage men from a sinian ancestry, or whether we adopt the 
theory that barbarism and savagery are merely lapses from primordial 
eivilization, we find man, at all times and in all circumstanges, so far 
as we are informed by extant records, living in society, regulating his 
conduct ‘and transacting his affairs in subordination to some rules of 
law, more or less fixed, and recognized by him to be binding upon 
-him, even though he has been at times in rebellion against some of 
their provisions. l 
The recognition of the existence of law outside of himself, and 
yet binding upon him is inherent in man’s nature and is a necessity of 
bis being. This is indeed responsible for the feeling that the very 
existence of human society is dependent upon law imposed by some 
superior power. While from our present standpoint the ultimate finite 
existence is that of the individual, and all true philosophy recognizes 
that society exists for the individual, and not the individual for the 
society, yet it is also true that the individual is intended to exist in 
society, and that he must in many things subordinate his own will to 
that of society, and inasmuch as society cannot exist without law, 
it is a necessary deduction of reason that. the existence of law is coeval 
with that of the human race. i E 2 we 
‘.. However remote the Vedic’ Age might. be and. whatever might 
be the stage of its civilization, a search after the laws then existing 
shall not therefore be altogether unjustifiable. The Hindu, Law is 
indeed generally recognized as having its origin in the Vedic Age, and 
to one who tries fally to understand the system of Hindu Law, it will 
really be puer ४९४६० disregard the beginning and omit historical causes 
"S take up. ^s subject-matter to be expounded at once with unwashed 
‘hinds ". It is difficult.to understand the real nature of anything un- 
"sa we know when and how it was born. The true nature -of things 
really lies in their genesis, “it, ie", says Vico, ‘‘nothing but their 
birth th certain times and in certain forms." . OO 
Put to trace the history of the law to these early days is, indeed, 
à dificult task, if not an impossible one.. The credibility of this early 
history ‘of Hindu Law ‘rests upon the character of its sources.. No 
ancient writer has’ given us any. historical Account of the law. prevail- 
ing ‘amofigst the Vedic Indians. The only sources from .which any 
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information of theserancient days can be gathered are the Veflas; and 
it must not be forgotten that the chief ancient writers that supply the 
extant interpretations of these Vedic texts flourished several centuries 
after the recognised Vedic Age. It is almost impossible to believe that 
they had any contemporary evidence as to the correctness of their in- 
terpretations. The meaning which these ancient commentators as- 
cribed to the Vedic texts might not have been exactly what the Vedic 
Rishis intended. Moreover, the Vedic texts themselves were never 
intended to give us the custom and usages of these ancient people. 
Informations about them will only be incidental and indirect. Yet the 
difficulty here should not be greater than the one felt by 
those attempting at a reconstruction of the history of the Roman Law; 
and the difficulty has never deterred the historians of that system from 
their task. Our Vedic forefathers have left authentic records from 
which we may be able to reconstruct, to some extent at least, an out- 
line of their social and economic life and to understand the principles 
regulating that portion of it which had to do with possessions, or the 
instruments by which life is maintained. 

“Such is the unity of all history,” said Prof. Maitland in a 
memorable epigram, “that any ohe who endeavours to tell a piece of 
it must feel that his first sentence tears a seamless web.'' "Even Vedic 
India cannot indeed escape from the web. No doubt, in this seamless 
web of our ancient legal-history, the history of European countries 
may not be entangled, inter-woven; yet its racial threads were but 
extensions of the same Aryan warp and woof that was making the 
law in various other countries where the early Aryans, the wiros, had 
migrated from their ancestral common home. 

But what is the Vedic Age? The question is indeed a difficult 
one for solution. Hitherto the views of the best scholars have differed 
with regard to the age of the Veda not by centuries, but by millen- 
niums. As has been pointed out by Winternitz, “some scholars lay 
down the. year 1,000 B.C. as the lowest imit for the Rigvedic hymns, 
while others would go back to the period between 8,000 and 2,500 


B.C." Western scholars seem to be generally anzwous to make the, 


as very much later than the Babylonian and Egvptia tty ० ९. , The 
first scholarly attempt at fixing the age of the Veda war’... ? by Max 
‘Mullér in his History of Ancient Sanskrit Literature, arad while 
giving the date 1,200 to 1,000 B.C. as the beginning of Vedic "Poéw., 
bv a guess; he never wished to say more than this that the Rigvedic 
Samhita must have been completed at least about 1,000 years hefore 
Christ. That he meant no more by his tentative chronology than fix- 
ing. a minimum. date for the origin of the Vedic hymns, he states 
clearly in his Gifford lectures on Physical Religion where he — 
he cannot, hope to find when the earliest Vedic bymns began be 
composed. ' Indeed Max Muller’s calculation of the ‘Vedic Age may 


hymns of the Rigveda and the civilization which is ref wa in them 
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now be teken as based on a foundation purely hypothetical and arbi- 
trary, and would not bear any careful scrutiny. Scholars like Bal 
Gangadhar Tilak and Jacobi starting from Astronomical calculations 
came to the conclusion that the beginning of the Vedic culture must 
be placed at about 6,000 B.C.’ or 4,500 B.C." It will indeed be 
beyond our purpose to enter.upon the controversy as to the exact age 
of the Vedic culture. All that will be necessary for us to remember 
iR that in spite of the various attempts, on the part of the "Western 
scholars, at minimizing the Vedic civilization there is hardly any 
material for establishing the posterioritv of the Vedic culture to those 
of Babylon and Egypt. | 

Weber in his History of Indian Literature, after refuting the 
reasons which have been thought by others sufficient to establish the 
high antiquity of the Vedic literature, gives his own reasons for re- 
garding the literature of India as the most ancient one of which writ- 
ten records on an extensive scale have been handed down to us. ‘‘In 
tle more ancient parts of the Rigveda Samhita ’’, Weber: says, '' we 
find the Indian race settled on the North-Western borders of 
India in the Punjab 'and even beyond the Punjab, on the Kubha in 
Kabul'' There are Riks that would indeed justify this inference. 
In the éighth mandal of the Rigveda a Rishi speaks of splendid presents 
of horses, cattles, camels yoked four together which, to the glory of 
the Yadavas, he received whilst residing with Tirindira and Parsu. 
These names suggest Tiridates and Persians."'" We hear from 
Rishi Vatsa of the family of Kanwa : 


शतमहं तिरिन्दिरे सहस्रं quiam 
राधांसि यादवानां ॥ 
उदानट्‌ ककुहो दिवम्‌द्राञ्चतुर्युजो ददत्‌। 
श्रवसा यादं जनम्‌ OU 
P Rigveda, VIII. 6. 46, 48. 


The gradual spread of the race from these seats towards the 
East, beyond the’ Sarasvati and over Hindusthan as far as the Ganges, 
can be i, red in the later portion of the Vedic writings almost step 
by step. “aub, writings of the following period, the epic, consist of 
„accounts of the internal conflicts among the conquerors of Hindusthan 
themselves; or, of the further spread of Brahmanism towards. the 
South. If we connect with this the first fairly accurate information 
about India which we have front a Greek source, viz., from Megas- 
thenes, it becomes clear that at the time of this writer the brahmanis- 
ing of Hindusthan was already completed, while at the time of Peri- 
plus the. very southernmost point of the Deccan had already become 
a seat of the worship of Sakti. ‘‘What a series of years, of centuries, 


^ 


must necessarily have elapsed before this boundless tract of country, 
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inhabited by wild and vigorous tribes, could have been brought over 
to Brahmanism 

The beginnings of Vedic culture may indeed be traced back even 
to the time when the Indo-Aryans stil dwelt together with Persa- 
Aryans.’ ,"In the songs of the Rika, the robust spirit of the people 
gives expression to the feelings of its relation to Nature, with. a 
spontaneous freshness and simplicity; the powers of Nature are wor- 
shipped as superior beings, and' their kindlv aid besought within their 
several spheres According to Weber,'* for the origin of these songs 
themselves we must go back to a period far earlier than the one of their 
redaction. This is most clearly shown by the mythological and geo- 
graphical data contained in them.’ The mythological relations, re- 
presented in the older hymns of the Rik in part, carry us back to the 
primitive Indo-Germanic times.* Weber further points out how the 
‘hymns of the Rik contain sufficient evidence of their antiquity in the 
invaluable information which they furnish regarding the origin and 
gradual development of two cvcles of epic legend, the Persian and the 
Indian. Indeed the songs of the Rik unfold to us many particulars 
as to the time, place and conditions of their origin and growth. ‘‘In 
the more ancient of them the Indian people appear to us settled on 
tbe banks of the 'Sapta Sindhu' divided into & small number of tribes 
in a state of mutual hostility, leading a patriarchal life as husbandmen 
end nomads; living separately or in small communities, and represented 
by their kings, in the eves of each other by the wars they wage, and, 
in the presence of the Gods bv the common sacrifice they perform.''?? 
The redaction of the Rik-Samhita, however, only took place at a period 
when the Brahmanical hierarchy was fully developed, and when the 
Kosal-Videhas and the Kuru-Panchalas, who are to be regarded as 
having been speciallv instrumental in effecting it, were in their prime. 
Tt is also certain that not a few of the songs were composed e'ther 
at the time of the emigration into Hindusthan, or at the time of the 
compilation itself.*! 

An account of the Vedic Law will indeed be an account of the 
‘Vedic civilization itself. But it must not be assumed that the living 
Hindu Societv is the undisturbed continuation of the Vedie Society 
There have been numerous alien intrusions upon India since the, Vedie 
Age, It may only be possibla to identifv the older societv '' apparent- 
ed'' to the: present Hindu Society, and this will suffice for our present, 
purposes. For our present’ purposes it-will not be necessary for us, 
‘for example, to make out when the Hellenic intrusion upon India 
‘began arid ended. It can hardlv be denied that. its, beginning, cannot 
be equated with Alexander's Indian Campaign. ‘‘ For this raid 
though justly celebrated. in military history as a -brilliant tour de force. 
had no. effect: which have made.a mark in - the history. of .culture.’?™ 
“For .our present purpose the Hellenic intrusion in India did not, really 
“begin until Deniatrius; the Greek King of Bactris, crossed the Hindu- 
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kush in order to annex Indian.territories to his kingdom about the 
year 190 B.C. Our present enquiry is limited to a period earlier thai 
this intrusion. ` 

It is ‘Hinduism’ through which this early Indic Society came to 
be ‘‘ apparented " to the Hindu Society of to-day. The germ of life 
in which this Hinduism originated was native to and not alien from 
the Society in whose history it played its part 

The Vedic Age itself covers an epoch measured nbt by centuries 
but by millenniuns, and during this period at least three well-defined 
literary strata are discernible 

Of the three well-defined literary strata of the Vedic Age the 
first is that of the four Vedas, the outcome of a creative and poetic 
age." These Vedas themselves are really of varying age and signi- 
ficance. By far the most important and the oldest is the Rigveda. 
The Samaveda has practicully no independent value, for it consists 
almost entirely of stanzas taken from the Rigveda. The Yajurveda 
differs in one essential respect from the Samaveda. It consists not 
only of stanzas mostly borrowed from the Rigveda, but also of original 
prose formulas. The fourth collection, the Atharvaveda, attained this 
position only after a long struggle. Judged hoth by its language and 
by that portion of its matter which is analogous to the contents of the 
Rigveda, the Atharvaveda came into existence considerably later than 
that Veda.” 

The creative period of the Vedas was followed by an epoch in 
which there no longer séemed anv need to offer up new prayers to the 
Gods, but it appeared more meritorious to repeat those made by the 
holy seers of bygone generations, and handed down from father to son 
in various priestly families. The old hymns thus came to be success- 
fully redacted in the Vedic collections. and in this form acquired an 
ever increasing sanctity 

Having ceased to produce poetry, the priesthood transferred their 
creative energies to the elaboration of the sacrificial ceremonial. The 
result was the transformation of the primitive worship of the powers 
of Nature into a highlv artificial system of sacrificial ceremonies giving 
rise to a ritual system far surpassing in complexity of details anything 
the world has ever witnessed. The main importance of the old Vedic 
hymns and formulas now lay in their application to the innumerable 
| details of the sacrifice. Around this combination of sacred verses and 
frites a new body of doctrines grew up in sacerdotal traditions, and 
finally assumed definite shapes in the guise of distinct theological 
treatises entitled Brahmanas.** They evidently did not come into being 
till a time when the hymns were already deemed ancient and sacred 
revelations, the priestly custodians of which no longer fully understood 
their meaning owing to the change undergone by the language. 

The period of the Brahmanas is a very important one in the 
history of Indian Societv. For in it the system of the four castes 
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assumed definite shape, furnishing the frame within which the highly 
complex network of the castes of to-day has been developed. In that 
system ihe priesthood who efen in, the first Vedic period had occupied 
an influential position, secured for themselves the dominant power 
which they have maintained ever since. The devout helief in the 
efficacy of invocation and sacrificial offering which pervades most of 
the hymnus of the Rigveda, and which may be assumed to reflect 
faithfully the religious sentiments of those amongst whom they were 
composed, could not but ensure to the priest. endowed with the gift 
of the sacred utterance, a considerable amount of respect and reverence 
on the part of the people.?* 

This is the period marked by the growth of hierarchic strati- 
fication of the social classes. A society certainly does not spring up 
perfect and all complete, nor does it remain always the same and 
unchanged. It is the result of development, and passes through 
several phases in its separate course of life, presenting successively the 
spectacle of growth, of stagnation, and of dissolution. Its transforma- 
tions are the consequences of those relations which are formed between ' 
the individuals belonging to it, in conformity with the vital interest 
binding it together, as well as with the organization conditioned thereby, 
with reference to the conceptions and activity of the individuals. 


It goes without saying that the consciousness of and devotion to 
the vital interest and consequently the participation in the public 
consciousness and public power of a society are, of necessity, unequally 
divided amongst its members. And the more the sphere of the society 
expands and stands in need of singleness in the direction of the forces 
at its disposal and of a consistent and uniform settlement of its law 
and order, the greater will be the difference in, the parts assigned to 
the members of the society, and fewer in proportion to the mass of the 
members will be the number of those who possess power. This is 
bound to have its effect on the external structure of the society. 


The most remarkable transformations in this respect ean he 
expected when some particular society becomés dominant. 


With the widening of the sphere of the society and with the 
consequent increase in the number of its members the consciousness of 
its principle and the ability -of adaptation to its requirements would 
necessarily be limited. The society at that stage absorbs others by 
force and establishes the authority of its law over such persons as well. 
who, owing to their own conceptions and aims, are, from the nature of 
things, as yet unable to feel any attachment for it. 'The public cons- 
ciousness would become confined proportionately to a smaller portion 
of the mass. In this way takes place the formation of aristoeracies 
and of privileged classes, which, being better fitted for the performance 
of some essential social services. were also obliged to render. these 
services in their own interest. | 


19 THE HISTORY OF HINDU LAW 


The expansion of a communal society by conquest may supply 
another occasion for the social stratification. Whenever the sphere 
of the power of the communal state widens, and its dominion extends 
to other spheres, which it can on no account receive into its own frame, 
and whenever the power over these is exercised exclusively in the 
interest of the conquering community, and not in that of the subjects, 
its object can only be extortion. This by degrees affects also the main 
organism and a constant exercise of such functions on the part of some 
of the citizens of the conquering cominunity gradually makes it 
impossible for them to act their natural part even within their own 
communal sphere. Aspirations and sentiments once aroused within 
them by their conduct towards the conquered would be at war with 
the proper conception of couduct due to their own community. All 
these causes must have acted and reacted on each other in developing the 
hierarchical stratification at the advent of the Brahmanic period. 

The Brahmanas in course of time themselves acquired a sacred 
character, and came in the following period to be classed along with the 
hymns as Sruti. Upanishads belong to the latest stage of the Brahmana 
literature. | , 

The Sutras represent the third and the last stage of the Vedic 
literature. The rise of this class of writings was due to the need of 
reducing the vast and growing mass of details in ritual and custom, 
preserved in the Brahmanas and in floating traditions, to a systematic 
shape, and of compressing them within a compass which did not impose 
too great a burden on the memory." The Sutras are essentially founded 
upon the Brahmanas and must be considered as their necessary supple- 
ment." Of these the Srautasutras are professedly based on Sruti. 
The others, viz., the Grihyasutras, treat of domestic ceremonies, those 
celebrated at birth and before it, at marriage, as well as at death and 
after it. These are also called Smartasutras and hence do not claim 
direct revelation as their basis. These Grihyasutras are of much 
importance to us inasmuch as it is in them that we have to look for 
the dawn of our legal literature,” the subject-matter of which, indeed, 
in part corresponds exactly to theirs, the authors bearing for the most 
part the same names as those of the Grihyasutras. 

Besides the Grihyasutras, we find some texts directly called 
Dharmasutras or Samayacharikasutras, ‘which are specified portions 
of Srautasutras, but which are no doubt subsequently incorporated 
into these. | ME 

In these Grihyasutras, we do not, it is true, find more than a 
few points of connection with the strictly legal portions of the Dharma- 
sutras. Probably these legal portions were not redacted at all until 
the pressure of actual imminent danger made it necessary to establish 
them on 8 secure foundation. The risk of, their gradually being 
varied and dying out was not so great in those early days as in the 
case of domestic customs. ‘ But a far more réal peril threatened 
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them in the fierce assaults directed against the Brahmanical polity by 
the gradually increasing power of Buddhism.’’ The consignment of 
the principles of Yaw to writing may thus have been called forth by the 
growth of Buddhism, with the view of rigidly and securely fixing the 
system of caste distinctions rejected by the new faith, and of shielding 
the Brahmanical polity generally from innovation or decay. ‘‘ In 
the most ancient of these works—the law books of Manu—we encounter 
this Brahmanical constitution in the full perfection. The Brahmans 
now completely attained the goal from which, in the Brahmanas, he is 
not very far distant, and stands as the born representative of Deity 
itself; while on the other hand, the condition of the Sudra is one of 
the utmost wretchedness and hardship." 

The circumstance that the Vaidehas and the Lichhavis are in 
Manu numbered among the impure castes, is certainly a sign that this 
work is long posterior to the Satapatha-Brahmana where the Vaidehas 
appear as the leading representatives of Brahmanism. The position 
allotted to this tribe, as well as to the Lichhavis may, perhaps, further 
be connected with the fact that, according to Buddhist legends, the 
Vaidehas, and especially this Lichhavi family of them, exercised a 
material influence upon the growth of Buddhism. 

The term Dharmasutra in its proper sense applies only to those 
works which still form a part of a greater collection of Sutra works ११ : 
According to Prof. Max Muller the systematic cultivation of the 
sacred sciences of the Brahmanas began and for a long time had its 
centre in the ancient Sutracharanas, doctrines scattered in the older 
Vedic works, and arranged them for the convenience of oral instruction 
in sutras or strings of’ aphorism.” To the subjects which these 
schools chiefly cultivated, belongs the sacred law also. The latter 
includes not only the precepts for the moral duties of all Aryas, but 
also the special rules regarding the conduct of kings and the 
administration of justice. The Sutra treatises on law thus cover the 
whole range of topics, contained in the metrical Smritis attributed to 
Manu, Yajnavalkya and other sages. ; 

Though only one Dharmasutra, that of the Apastamba, actually 
remains connected with the aphorisms on the ritual and other sacred 
subjects, the existence of the Dharmasutras of Gautama, Vasistha 
and Vishnu, which are likewise composed in Sutras, proves that 
formerly they were more numerous. The perfectly credible tradition 
of the Mimamsa School, which declared that originally each Vedic 
School or Charana possessed a peculiar work on Dharma, confirms this 
assumption. 

While the Dharmasutras possess a considerable antiquity dating 
between 600-200 B.C. the metrical Smritis cannot be equally ancient, 
because there is much in their form that is modern, and especially 
because the Anustup slokas, in which they are written, were not used 
for composition during the Sutra period. As the metrical Smritis are 
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later than Dharmasutras, it is, iu the circumstances stated, very 
probable that each of them is based on a particular Dharmasutra. 
[he Manava Dharmasastra in particular may be «considered as a 
recast and verification of the Dharmasutra of the Manava 
Sutracharana,ea sub-division of Maitrayaniya School, which adheres to 
a redaction of the Krishna-Yajurveda.?* 

These were mere assumptions on the part of Prof. Max Muller. 
Later discoveries, however, have fully established the truth of the 
assumption. The author of the Institutes of Manu is not the first 
legislator. His own statements would show that he had many 
predecessors in the line.” l 

पिण्डनिव्वंपणं केचित्‌ पुरस्तादेव कुब्वेते। 
वयोभि: खादयन्त्यन्य प्रक्षपन्त्यनलेऽप्सुवा ।। 
l Manu, 111. 261. 

Manu refers to views of others regarding the disposal of funeral 
cakes. Again, while discussing whether a son begotten by a stranger 
with the husband’s consent belongs to the natural parent or to the 
owner of the soil, Manu says: 

भर्तुः पुत्रं विजानन्ति श्रुतिद्वेधन्तु भत्तरि । 
आहुरुत्पादकं केचिदपरे क्षत्रिणं विदुः ॥ 
Manu, 1X. 32 

Discussions exactly similar to this are found in Dharmasutras 
also. According to Vasistha: क्षेत्रिणः पुत्रो जनयितुः पृत्र इति विवदन्ते । 


तंत्रामययप्दाहरन्ति । 


व्यो गोषु वृषभो वत्‌सानां जनयेच्छतम्‌ । 
गोमिनामेव ते वत्सा मोघं स्यन्दितमार्षभमिति ॥ 
अप्रमत्ता रक्षत तन्तुमेतं मा वः क्षेत्रे परबीजानि वाप्सुः। न जनयितुः पुत्रो भवति। 
सम्पराये मोघं वेत्ता कुरुते तन्तुमेतमिति । i 
i Vasistha, XVII. 6-9. 


Gautama says :—— 


जनयितुरपत्यं समयादन्यस्य जीवतश्च क्षेत्रं परस्मात्‌ तस्य gareat रक्षणात्तु भर्तुरेव | 
i Gautama, IT. 9. 9-14. 


Again in Manu A, 70-72 we are told : 
बीजमेके प्रशंसन्ति क्षेत्रमन्य मनीषिणः। 
ब्रीजक्षेत्रे तथैवान्ये तत्रेयन्तु व्यवस्थितिः 1 
अक्षेत्रे बीजमुत्सृष्टमन्तरैव विनइयति à 
अबीजकमपि क्षेत्रं केवलं स्थण्डिलं भवेत्‌ | 
यस्माद्वीजप्रभावेण तिर्य्यगूजा ऋषयोऽभवन्‌ | 
पूजिताइच प्रशस्ताइच तस्माढीजं प्रशस्यते N 
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Herein he gives his decision of the question whether, as ‘‘ some ’’ assert, 
the seed be more important, or as '' others " state, the soil; or as 
“again others” maintain the seed and soil have equal importance. 
Again we are told hv Manu: 


अकामतः कृते पापे प्रायश्चित्तं विदुरवृधाः। 


कामकारकृते$प्याहुरेके श्रुतिनिदर्शनात्‌ ॥। 
Manu, XI. 45. 


The sume is discussed iu the same manner by Gautama who says: 
तत्र प्रायश्चित्त gates कुर्य्यादिति मीमांसन्ते न कुर्य्यादित्याहुनंहि कर्म्मक्षीयत इति कुर्य्या- 


दित्यपरे पुनः *स्तोमेनेष्टा पुनः मवनमायातीति विज्ञायते । 
Gautama, IIT. 1. 3-7. 


Vasistha also discusses the matter and says : 


अनभिसन्धिकृते घ्रायश्चित्तमपराधे अअ्भिसन्धिकृतेऽप्ये के 
Vasisthe, XX. 1-3. 


It is needless to multiply examples. 

Throughout the Institute we find references to others' opinions. 
Besides, as has been pointed out bv George Buhler, there are verses in 
which the author of the Manu-Smriti confesses that he had knowledge 
of other pre-existing Dharmashastras.** 

We shall not stop here to re-open the controversy as to whether 
or not the known Dharmasutras of Gautama, Vasistha, Baudhayana 
and Apastamba are anterior to the Manu-Smriti. Suffice it would to 
say that so far as our present knowledge goes the matter seems to be 
well-settled; and it seems to have been established beyond doubt that 
Manu-Smriti is posterior to these Sutras. It is also the accepted 
view that the present redaction of the Institute is posterior to the 
Mahabharata.** It has been said that the Manu-Smriti is based on a 
prior Manava Dharmasutra which probably was the exclusive 
property of the Maitrayani-Manava School. But the question 
remains how could the locally authoritative Sutra develop into a law 
book claiming allegiance of all Aryans and generally acknowledged as 
authoritative bv them. What circumstances led to the substitution 
of the manual of the Vedic Schools, by a universally binding Manava 
Dharmashastra, and why was so prominent a position allotted to the 
remodelled Smritis? How was the conversion effected and when did 
it probably take place? 

Though in answering these questions, the absence of all historical 
information and even of a trustworthy tradition makes it impossible to 
give full and precise details, it is yet, as we shall see later, possible to 
recognise the general cause which led to the reproduction of that class 
of secondary Smritis to which the Manava Dharmashastra belongs. 
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But has Hindu Law any history at all? 1s not Hindu Law a 
stagnant system, always standing still? In answering such questions 
we may only ask if there has been any change in the circumstances of 
social life of a Hindu. Such changes would certainly demand new 
adjustments to the pressure of developing social interests as well as to 
new modes of engendering security. The social interest in the security 
requires that law should be stable. The changes in the circumstances 
of social life, on the other hand, would demand that law should be 
fexible. There has been these conflicting demands ever since the 
changes in the cireumstances have been felt, and it has been an arduous 
task of the legal thinkers of all ages lo reconcile the conflicting demands 
of the need of stability and of change.*® 

That Hindu Law has a history is best shown by the fact that 
there has been Hindu Philosophy of Law. Even in the early Vedic 
days we shall meet with Philosophers who gave their theories of law, 
and the need of such theories could have been felt only after a long 
past history. Law is, indeed, a plant that lives long before it throws 
out bulbs. It is rooted for millenniums before it gathers the food and 
develops the nucleus for a new life that inquires into the reason for its 
being and for the directions and character of its growth. An 
examination of the different theories of law given by the Hindu sages 
of different ages would indeed be of great assistance to us in our quest 
for the history of the system. 

Legal thinking is much influenced bv the circumstances of the 
age, and the legal Philosophers are but the products of their own age. 
When general security is in danger, philosophers who perceive it and 
who, therefore, desire that securitv should be restored, perhaps would 
think much of the stable element in law and their theories would bear 
this stamp. When the State interferes too much with individual 
affairs so as to endanger individual activitv and initiative, Philosophers 
promptly put in their appearance drawing out that handy and 
convenient weapon of laissez faire from their armoury. 

‘But what are the causes of the variation of jural phenomena in 
general? Mostly they will be found in those facts themselves that 
give rise to jural phenomena. The two main factors that give birth to 
law are economie pursuits and the family, and in course of social 
evolution new activities arise which react on the law. producing new 
variations. 

It has been asserted bv some that political phenomena and 
specially the formation of the State are the general causes of variations 
in law. But jural facts are found existing in human society prior to 
the formation of any political institution and hence the earliest 
variations of jural phenomena may not be fully explained by variations 
of political facts. Moreover, even when a -political strueture comes 
into existence, an important part of law continues to form and develop 
itself outside of any state influence in the form of practice and 
~eastomary law. Furthermore, even when the political state 
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formulates its law by legislation, the question still remains why the 
State thus formulates a rule of one conduct rather than another, and 
imposes the duty of one sort of conduct and not of another. This 
inquiry takes us back to the motives and reasons for the State's 
recognition of specific rules of conduct. . 


A second theory asserts that economic facts, and particularly, 
facts of economic relations, form the sole cause of the variations on 
jural facts. This theory, no doubt, contains a very large part of ihe 
truth. Not only economie relations, but also the facts of production 
and exchange, exercise a profound causal influence on the variations 
of law. 

That morals are universally at the base of law, and that the 
variations of moral facts are the causes of variations in jural facts, 
have been affirmed by some and denied by others. To produce 
minimum of jural facts, it is not necessary that moral facts should 
pre-exist, much less that they should act causally. 


Nor can religion be deemed the general cause for jural variations. 
In the study of jural evolution, we do indeed find an early connection 
between religion and law. Here a relation of cause and effect is 
evident between law and religion. But it is religion that serves a 
jural purpose and not vice versa. 

. In a much later and more complex state of jural evolution it may 
happen that the sanctions of religion are added to those of law, and 
that the rule of law is looked upon as willed by the deities. But in 
no case has a religious change produced a fundamental jural change. 
The religion finds the legal system already formed and sanctions it, 
promising the favour of the gods to him who observes the rules of 
law, and supernatural penalties to him who violates them. Law thus 
remains the basis on which religion acts. 


Still another connection is found when the priests become the 
depositaries of tradition for ancestral law and are chosen as its arbiters. 
But this alone produces no material change in the existing legal system. 


The study of legal evolution with a view to discovering the 
general principles controlling it always discloses certain principal 
factors that stand out prominently and merit special inquiry. '' These 
great motive forces—cosmic coefficients—differ in kind and intensity 
in the different periods and regions. Their effects may be cumulative 
or counter-active, according to circumstances.” “ 


Multiple are the factors which go to form and develop lew. 
These motor-factors can never be all discovered and enumerated. In 
that intellectual evolution from which law emerges, as in social 
evolution at large, everything proceeds in obedience to the movements 
of the whole. The cogs of the machine exhibit a solidarity of motion. 
All is cause and effect, and each part is united directly or indirectly to 
all other parts. The evolution of law, being a part of Universal 
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been said to indicate that these Dharmasutras are not really legal 
treatises of general application, and are not free from sectarian 
influence. Each belongs to a special Vedic School and is influenced 
by the views of that school. The fact that such late offshoots of the 
Vedic tiree,.as the Apastambiyas and the Hairanyakeshiyas, possess 
Dharmasutras, proves that ‘this subject much longer formed part of 
the curriculum of the Vedic School. l 
Patanjali,’ one of the most ancient grammarians of the historica 
period of India, hints that in his times the Dharma was taught not 
only in the Vedic but also in special schools. He refers to the 
prevalent expression ‘ Dharmasutras ' and also teaches the formation 
of & special word, Dharma-Vidya, the science of the sacred law. 
Possibly the word Dharmasastra, the institutes of the sacred law, 
which occurs occasionally in his Bhishya, may also point to manuals 
studied by the special schools which differed from the Dharmasutras. 
If we go back to still earlier times, we find the existence of special 
law schools clearly indicated even in some of the Dharmasutras. 
The passages that are most explicit on this point are those which 
describe the constitution of a Parishad, or, an assembly of learned 
men, entitled to decide doubtful law cases. Vasistha says * :— 


चातुव्विद्यो विकल्पी च अङ्गविद्धम्मंपाठकः | 


आश्रमस्थास्त्रयो मुख्याः परिषत्‌ स्याहशावरा || 
Vasistha, III. 20. 


‘‘ Four students of the four Vedas, one who knows the Mimansa, one 
who knows the Angas, a teacher of the sacred law, and 
three eminent men who are in three different orders compose a 
Parishad at least of ten members.” 

‘“ According to Gautama? 


भ्रनाज्ञाते दशावरेः दिष्टेरूहविद्धिरलब्धैः प्रशस्तं काय्यंम्‌ । चत्वारश्चनुर्शां पारगा वेदानां 


प्रागृत्तमास्त्रय आश्रमिणः पृथरधर्म्मेविदस्त्रय एतान्‌ दशावरान्‌ परिषदित्याचक्षते । 
Gautama, JIT. 10. 46-47. 


“They declare, that a Parishad shall consist at least of the ten 
following members, viz., four men who have completely studied the 
four Vedas, three men belonging to the three orders enumerated first, 
and three men who know three different ‘institutes of law.” 

Baudhüyana ° gives the same constitution of the परिषद as 
Vasistha. : 

No doubt Gautama seems to refer to one Dharmavid of each 
Vedic sect. But both Vasistha and  Baudhàyana refer to a 
Dharmapüthaka as one who recites the sacred law. The name 


wriqien:- a reciter of Dharma in general, occurs side by side with one 


who knows the Angas. As both the works in which the verse occurs 
are’ Dharmasutras belonging to the Kalpa section of the Angas, it 
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seems evident that the teacher of the law must be a person who 
specially devotes himself to the study of that subject, and knows more 
than one Dharmasutra. It may be inferred from this that special 
law schools must have existed at the time when thesé two Dharma- 
sutras were composed. 


The significance of the passages quoted from Vasistha and 
Baudhayana becomes still stronger if with them we compare 
Gautama’s rule quoted above which would indicate considerable 
difference. Gautama says nothing of men specially devoted to the 
study of the sacred law. He requires three persons, knowing three 
different Dharmasutras. He and Apastamba are perfectly aware of 
the fragmentary character of their rules, and particularly refer pupils 
in certain cases to the teaching of other schools, which, being 
comprised under the general term Smriti, have authority, provided the 
teachers were orthodox Sishtas. 


Whatever that be, the existing Dharmasutras of Gautama, 
Vasistha, Baudhayana and Apastamba are not the manuals of these 
special law schools. These sutras belong to their own Vedic Schools 
as part of the Vedic study, and as such, would give us at best the laws 
which would be authoritative to those who are followers of the parti- 
cular Vedic Schools. 


This brings us to the question whether our ancient Hindu Law 
was lacking in unity and whether it was a disintegrated system. No. 
doubt from the remotest time the Vedic Aryans were racially distinct 
from the non-Aryan inhabitants of India. Yet from the end of the 
Rigvedic period onwards they seem to have been characterized reli- 
giously by particularism, there being different Vedic Schools, and the 
whole body of the Aryans being divided into these different schools. 
ihe dismemberment of the law in such cases would be a necessary 
consequence in view of the fact that religion and law were intermixed 
and interdependent in those early days. 


Hindu Law was no doubt a racial lawein one sense. The laws 
of the individual Vedic branches had originated in and developed upon 
a basis of common habit and legal conviction, though they nevertheless 
may reveal many variations which under the influence of external cir- 
cumstances might attain considerable importance. According to the 
old Hindu view this racial law was not only binding upon the members 
of the racial branch, but was also determinant of all legal relations 
that arose within the territory occupied by the branch. Men knew no 
law other than their own. Where they could not and would not apply 
that, there was no law at all. Law was determined solely by personal, 
not by territorial bonds of mutual dependence. 


Yet the conception of territorial law is not altogether foreign to 
the Hindu system. We are told in the Yajnavalkya Samhita*.that on 
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being asked by the sages, Yajnavalkya told them the law prevailing in 
the country where black deer is to be found: 
मिथिलास्थः स योगीन्द्रः क्षणं ध्यात्वाब्रवीन्मुनीन्‌ । 
यस्मिन्‌ देश मृगः कृष्णस्तस्मिन्‌ धर्म्मान्निवोधत ॥ 
. Yaj., 1. 2. 
Vasistha’ again instructed that the laws as well as the usages prevail- 
ing in the country which lies to the south of the Himalaya and to the 
north of the Vindhya range must be everywhere acknowledged : 
दक्षिणेन हिमवत उत्तरेण बिन्ध्यस्य ये धर्म्मा ये चाचारास्ते aed प्रत्येतव्या 
Vasistha, 1. 8-0. 

Distinct provinces with variant legal systems seem to have been 
formed within the domain of Hindu Law, and perhaps in these pro- 
vinces a man was no longer born into the law of his forefathers but 
into the law of his home. : 

But while this territorial law, at least in its beginnings, was a 
unitary law,—a law that prevailed uniformly in all parts of the region 
throughout which it had validity—we find very early that this could 
not prevent local legal growths. Liven within such territories, bodies of 
special class and local laws were early recognized. 

Even in those ancient days there seems to have gone on a process 
of division of the originally unitary racial or territorial law into various 
special legal systems for distinct legal classes and districts. The racial 
law had originally been supreme over all the members of the racial 
branch in all their legal relations and the territorial law had enjoyed 
a similarly unqualified authority within the region in which it pre- 
vailed. But this condition of things changed very early. Those uni- 
tary laws could not keep pace with the necessities of advancing econo- 
‘mic development. Especially, where trade and handiwork called into 
existence wholly new legal institutes, man could not get along with a 
territorial law adjusted to a rural economic condition. There was thus 
a tendency of ancient Hindu Law to develop particular bodies of spe- 
cial and local laws. Thts tendency attained, as time went on, an ever 
more decided predominance, and, there were added to the general law, 
as new bodies of special laws, regulations of mines, dikes, the chase 
and similar matters, and independent bodies of law developed as well 
for specific social classes united by blood or by occupation. The early 
law-givers thus had to recognize these laws and announced :— 

“तस्य च व्यवहारो वेदोधम्मंशास्त्राण्यद्ञा-न्युपवेदा: पुराणं देशजातिकुलधग्मदिचा55म्नायै- 


med? 


रविरुद्धा: प्रमाणम्‌ ; कर्षकबणिकपशपालकुसीदिकारवः स्वे स्वे वग 
Gautama, II. 2, 19-21 


‘His administration of justice shall be regulated by the Veda, the 
Institutes of the Sacred Law, the Angas and the Purana. The laws 
of countries, castes, and families which are not opposed to the sacred 
records, have also authority. Cultivators, traders, herdsmen, money- 
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lenders and artizans have authority to lay down rules for their respec- 
tive classes.’’® 

“Manu has declared that the peculiar laws of countries, castes 
and families may be followed in the absence of rules of the Sruti.’’® 


“देशधम्मंजातिधम्मंकुलधर्म्मान्‌ श्रृत्यभावादब्रवीन्मन्‌ः।” « 
` Vasistha, I. 

This development of the territoriality idea is of much significance 
to us. This shows that the life of wandering conquest had given 
place to a settled home life. Homes bred patriotism and a sympathy 
for fellow-countrymen. The territorial idea would, of course, develop 
gradually, the first perceptible signs being certain vacillations and in- 
terchanges of rules between different personal systems. Starting 
timidly and increasing with the pressure of daily needs, this ends 
finally in the domination of one particular rule. 

Enough has been said to prepare you for noticing the disunity of 
law in ancient India, and we must wait till we come to discuss the res- 
pective ages before we can examine in details the position of these 
special laws. We have seen that the extant Dharma-Sutras belong to 
different Vedic Schools or depict the special laws of those different 
schools. It becomes, therefore, necessary for us to examine the differ- 
ent schools to which the sutras that are anterior to Manu belong. 

We shall begin with Gautamasutra. The materials regarding 
the origin and the history of this sutra are indeed scanty. ‘‘ There are 
only two points which," says George Bubler, “can be proved satisfac- 
1019, viz., the connection of the work with the Samaveda and a 
Gautama Charana, and its priority to the other four Dharmasutras 
which we still possess. To go further appears for the present impossi- 
ble." As regards its origin Prof. Max Muller says, ''Another collec- 
tion of Dharmasutra, which, however, is liahle to critical doubts, 
belongs to the Gautama, a charana of the Samaveda.” This assertion 
agrees with Kumarila’s statement : 

(The Dharmasutra of) Gautama and (the Grihyasutra of) Gobhila 
were (originally) accepted as authoritative by thee Chhandogas (or 
Samaveda) alone. 


“तद्यथा गौतमीयगोक्निलीय छन्दोगेरेव पठाते 

Note by Govindaswami on Baudhayanasutra, I. 125 

Gautama's work, though called Dharmasastra, in form and con- 
tents closely resembles Dharmasutras of Baudhayana, Apastamba, 
and Hiranyakeshin. Most of the Vedic schools possessed a pretty large 
number of Srauta, Grihya and Dharmasutras, which have been either 
lost or disintegrated, and it is quite possible that the aphoristic law 
book attributed to Rishi Gautama is in reality a manual belonging to 
Gautama Charana of the school of Samaveda. Dr. Burnell's discovery 
‘of a Pitrimedha Sutra, usually ascribed to a Gautama, a teacher -of 
the Samaveda further bears this out | 
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The Gautamas are mentioned as a sub-division of the school of 
Ranayaniyas belonging to the Samaveda and having their principal 
seat in Maharastra and in Eastern Hyderabad." 


George Buhler proves, by independent arguments, that Kumarila 
and Prof. Max Muller are right. George Buhler further adduces in- 
ternal evidence to show that this sutra belongs to the Samaveda 
School. 


It is now generally accepted that Gautama Sutra is prior to the 
other existing Dharmasutras. Both Baudhayana and Vasistha quote 
trom Gautama, and other Dharmasutras are clearly posterior to these 
two. George Buhler has established that the Gautama-Dharma- 
sutra may be safely declared to be the oldest of the existing works on 
the Sacred Law. Regarding the distance in time between Gautama 
on the one hand, and Baudhayana and Vasistha on the other, so much 
only can be said that Gautama probably was less remote from 
Baudhayana than from Vasistha, and that between these two .and 
Gautama, special law schools must have arisen. Though it is hazardous 
to conjecture the length of period that passed between these, this 
much seems to be certain that the time was considerable, and there 
must have been considerable change so far as the question of legal 
development is concerned. 

The next Dharmasutra with which we shall concern ourselves 
is that of Baudhayana. This is the work of a teacher of the Krishna- 
Yajurveda who composed many manuals on all the various sub-divi- 
sions of the Kalpa, and founded a Sutra charana, which is said to exist 
to the present day. It is perfectly certain that Baudhayana, just like 
Apastamba, placed the Prasna on the sacred law after those on the 
domestic ceremonies and that the Dharmasutra was not a separate 
work, but a part of his Kalpasutra. Owing to a partial destruction of 
Baudhayana’s Kalpasutra, its detached portions have received consi- 
. derable additions from later and, as it would seem, from several hands. 


Among theeteachers of Taittiriya or Krishna Yajurveda, Bau- 
dhayana occupies a high position and his school is older than that of 
Apastamba, being in fact the oldest of the Sutra schools connected with 
the text of the Taittiriya. Certainly he was nfore ancient than any 
other known teacher of the school,—than Apastamba and Hiranya- 
keshin at least," 

Baudhayana Sutra, it has been said, belongs to the special Vedic 
School known as Krishna-Yajurveda or Taittiriya. As will be shown 
later, this school obtained its stronghold in Southern India." 


The arguments which may be brought forward to show that 
Baudhayana’s home lay in Southern India are not as strong as those 
which permit ua to determine the native country of Apastamba. The 
portion of the Sutras known to us contains no direct mention of the 
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South except in the Desanirnaya. Baudhayana iu 1. 1, 2 to 5 
tells us: VE 


पञ्चधा बिप्रतिपत्तिर्दक्षिणतस्तथोत्तरतः॥ यानि दक्षिणतस्तानि व्याख्यास्याम: di 
यथेतदन पेतेन सह भोजनं स्त्रिया सह भोजन पर्य्यूषितभोजनं मातुलपितष्वसदुहितृगमनमिति । ` 
अथोत्तरत:--ऊर्णाबिक्रय: शीधपानं उभयतोदड्धिव्यंवहार: madas समद्रसंपानमिति N 
इतरदितरस्मिन्‌ कुर्व्वन्‌ दुष्यतीतरदितरस्मिन्‌ ॥ 


“There is a dispute regarding five practices both in the South 
and in the North. We will explain those peculiar to the South. They: 
are, to eat in the company of an uninitiated person, to eat in the 
company of one’s wife, to eat stale food, to marry the daughter of a 
maternal uncle or of a paternal aunt. Now the custom peculiar to the 
North are, to deal in wool, to drink rum, to sell animals that have teeth 
in the upper and in the lower jaws, to follow the trade of arms, to go to 
sea. He who follows these practices in any other country than where 
they prevail commits sin 

Baudhayana then proceeds to examine if these are authoritative 
even in the countries where they prevail simply on the ground that 
they are generally practised by the people there. On the authority of 
Gautama he gives a negative answer and says that one should not take 
heed of either set of practices as they are opposed to the tradition of 
the Sishtas : (शिष्टागमः) 

These utterances, however, only show an acquaintance with the 
South, but by no means prove that Baudhayana lived there. 

Up till now Baudhayana does not disclose any partiality of his own 
to any of these practices. But later on, in Prasna II, Chapter I 
Khanda 2, while enumerating “ Pataniyas ', he places the custom of sea- 
going prevailing among the northern Brahmanas to be a serious offence 
causing loss of caste: 

अथ पतनीयानि॥ समद्रसंयानम्‌ | 
Bhudhayana, II. 1. 2. 1-2. 

‘ (1) Now (Follow the offences) causing loss of caste (Pataniyas) 
(2) (viz.) making voyages by sea 

It is indeed probable that by the latter rule he wanted to indi- 
cate his standpoint as a Southerner. At the same time it is quite pos- 
sible that he is only accepting the views of Gautama in this respect to 
be the correct and authentic view. This seems more probable in view. 
of Baudhayana's own definition of the sources of law. According te 
him it is only the practice of the Shistas and not the mere practice of 
& people which is law : 

उपदिष्टो घर्मः प्रतिवेदम्‌ ॥ 
तस्याऽन्‌ व्याख्यास्यामः ॥ 
स्मार्तो द्वितीय: ॥ 
तुतीयश्शिष्टागमः ।। m 
"M Baudhayana, I., 1. 1. 1-4. 
4--1888 B, | == 
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The most conclusive argument in favour of the Southern origin 
of the Baudhayaniyas is that they, like the Apastambiyas and all other 
adherents of the Taittiriya School, are entirely confined to the Deccan, 
and are not found among the indigenous sub-divisions of the Brahmanas 
in Central and Northern India.’ 

This is the place where we should deal with the Aptastamba 
sutra, another and a later sutra belonging to the same branch of the 
Vedic School. The importance of this Dharmasutra lies in the fact 
that here the whole of the Kalpasutra is traceable and it can be proved 
beyond all doubt that these Dharmasutras were only parts of the 
Kalpasutras, and intended for a particular branch of the Vedic School 
and were not separate legal treatises having the force of law for the 
Hindu community in general. The discovery of Apastamba Dharma- 
sutra has enabled the Western Sanskritists to assert with some con- 
fidence that the sacred law of the Hindus has its source in the teach- 
ing of the Vedic Schools, and the so-called revealed law codes are in 
most cases improved metrical versions of older prose works, which were 
destined to teach the young Aryan their duties.” 


The Apastambiya Dharmasutra forms part of an enormous 
Kalpasutra or body of aphorisms, which digests the teachings of the 
Veda and of the ancient Rishis regarding the performance of sacrifices 
and the duties of twice-born men, being based on the Yajurveda in the 
Taittiriya recension, and is intended for the benefit of the Adhvaryu 
priests in whose families the study of the Yajurveda is hereditary. 

The entire Kalpasutra of Apastamba is divided into thirty sec- 
tions, called Prasnas. The position of the Dharmasutra in the middle 
of the collection at once raises the presumptions that it originally form- 
ed an integral portion of the body of Sutras and that it is not a later 
addition.” 

Professor Max Müller has pointed out that the founder of the 
Apastamba School did not even pretend to have received a revelation 
of the Vedic Mantras. He merely gave a new systematic arrangement 
of the precepts regarding sacrifices and the sacred law. Though a 
Brahmana of the Apastamba is sometimes mentioned, the title 
Apastamba Brahmana is nothing but another name of the Taittiriya 
Brahmans. Apastamba himself never kid claim to the title of Rishi, 
or inspired seer of Vedic texts. He declares that the ages during which 
the gréat saints could see with their minds’ eye the uncreated and 
eternal texts of the Veda are long past: “amq क्रषयो$वरेष्‌ 'न जायन्ते 
नियमातिक्रमात्‌*-- On account of the prevalent transgression of the 
rules of studentship no Rishis are born amongst the men of later ages.” ™ 
Apastamba repeatedly contrasts the weakness and sinfulness of the 
Avaras, the men of his own times, with the holiness of the ancient 
sages, who, owing to the greatness of their lustre, were able to commit 
various forbidden acts without diminishing their spiritual merit. 
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The fact that Apastamba confined his activity to the composition 
of Sutras is highly important for the determination of the period to 
which he belonged. It clearly shows that in his time the tertiary or 
Sutra period of the Yajurveda had begun. It has further been 
established that Apastamba is posterior to Baudhayana. ‘Three points 
have been discussed by George Bühler to éstablish this fact; viz., the 
identity of a number of sutras in the works of the two authors, 
Apastamba’s puritanisin and his advocacy on some points being more 
refined and advanced, and especially, the fact that he labours to contro- 
vert doctrines contained in Baudhayana’s Sutra. 

Though posterior to Baudhayana its high antiquity is indicated 
by internal evidence. The reference to Svetaketu, who appears as a 
Vedic teacher even in the Satapatha Brahmana and the Chhandogyo- 
panishad, as of a modern avara in Apastamba is of particular importance 
in this respect.** It is, however, difficult to say how great the distance 
between the two really is. Only Bharadvaja, the author of another 
Sutra, has been placed between them by Mahadeva. But it is very 
unlikely that successive heads of the same school should have each 
composed a Sutra and thus formed a branch school. It is therefore 
more probable that Baudhayana, Bharadvaja and Apastamba are each 
separated from the other by several intervening generations. 

Both the Brahmanical tradition and the internal evidence show 
that the Apastambiyas belonged to Southern India, and their founder 
probably was a native of or resided in the Andhra country.” This fact 
also has a most important bearing on the question of the antiquity of 
the school of Apastamba. For the South of India and the nations 
inhabiting it, such as, Kalingas, Dravidas, Andhras, Kolas and Pandyas 
did not play any important role either in the ancient Brahmanical 
traditions or in the earliest history of India, the centre of both of which 
lay in the North-West Provinces of India or, at least, North of the 
Vindhya ranges. 

Hitherto it has not been shown that the South and the Southern 
nations: are mentioned in any of the Vedic Samhitas. In the 
Brahmanas and in the Sutras they do occur, though they are named 
rarely, and certainly not in a complimentary manner. Thus the 
Aitareya-Brahmana gives the name of certain barbarous tribes, and 
among them that of the Andhras,”* in whose country, as has been 
shown, the Apastambiyas probably originated. Again, Baudhayana in 
his Dharmasutra 7” quotes some verses in which it is said that he who 
visits the Kalingas must purify himself by the performance of certain 
sacrifices in order to become fit for associating with Aryans again. 

The mention of various Southern nations and a full description 
of the South occur first in the Mahabharata. While an acquaintance 
with the South can thus be proved only by a few books belonging 
to the later stages of the Vedic literature, several of the Southern 
kingdoms are named alreadv ^ the oldest historical documents.” 
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There can be no doubt that South India had been conquered by 
the Aryans and had been brought. within the pale of Brahmanical 
civilization much later than India, North of the Vindhya range. During 
which century the conquest took place, cannot be determined for the 
present. But it would seem that it happened a considerable time 
before the Vedic period came to an end, and it certainly was an 
accomplished fact long before the authentic history of India begins, 
about 500 B.C., with the Persian conquest of the Punjab and Sindh. 
It may be added that a considerable period must have elapsed after the 
conquest of the South, and before the Aryan civilization had so far 
taken root in the conquered territory that, in its turn, it would become 
a centre of Brahmanical activity and could produce new Vedic Schools. 

The Vasistha Dharmasutra is also a remnant of the Sutras of a 
Vedic School. This Vedic School, as far as our present knowledge 
goes, has perished, together with the greater part of its writings. We 
owe the preservation of its Dharmasutra probably to the special law 
schools of India, which, attracted by its title and the legend connecting 
it with Vasistha, one of the most famous Rishis of the Rigveda and 
a redoubtable champion of Brahmanism, made it one of their standard 
authorities. The connection of the Dharmasutra with one of the 
Rishis of the Rigveda possesses a particular interest and importance, 
because it corroborates the statement of Govindasvamin,, the commen- 
iator of Baudhayana, that the institutes of Vasistha were originally 
studied by and were authoritative for the Bahvrichas, the Rigvedics 
alone, and afterwards became an authority for all Brahmans. 

ननु किमिति व्यवस्था ? यावता मूलश्रुतिरेषामविशेषण कल्प्यते यथा होलाकादीनां। यथा वा 

` बौधायनीयं धर्म्मशास्त्रं कैश्चिदेव पट्यमानं सर्वाधिकारं भवति। तथा गौतमीयगोभिलीयं 

^ छन्दोगै रेव qànr वासिष्टं तु up, अथ च सर्वाधिकाराणि। यथा वाऽन्यानि शास्त्राणि यथा 

वा गृह्यशास्त्राणि सर्व्वाधिकाराणि, तद्वदनुपनीतेन सह भोजनादीत्यपि समानि कस्मान्न भवन्ती- 

; त्याशङ्खुप्राह--“तत्र तत्र देशप्रामाण्यमेव स्यात्‌।” एवं व्यवस्थित विषयेव मूलश्षुतिः कल्पत । 
fa त्विभामनृपपत्ति न कल्पयतीत्यभिप्रायः। तस्माद्‌ व्यवस्थित विषयमेवान्‌ष्ठानं तदरज्जनं च ॥ 
(Vide Baudhayana, I. I, 21,—commentary of Gobindaswami. Also 

8. B. E., Part II, Introduction XIII, Footnote 1.) 

The following points bear on the question as to the locality of the 
original home of the Vedie School which produced this Dharmasutra. 
First, the author declares India, North of the Vindhyas and those 
portions now included in the North-Western Provinces, to be the 
country where holy men and pure customs are to be found.?? 

. . Secondly, he shows a predilection for these redactions of the Veda 
and those sutras which belong to the northern half of India, viz., for 
‘the Kathaka, the Vajasaneyi-sakha, and the Sutras of Manu and 
Harita. Vasistha tells us :— | | 
C «दक्षिणेत हिमवत उत्तरेण विन्ध्यस्य तस्मिन्देशे ये धर्म्मा ये चाचारास्ते सर्व्वत्र अत्येतव्या:, 
awa प्रतिलोमकधर्म्माणाम्‌। एतदा्य्यावत्तमित्याचक्षते। गङ्गायमुनयोरन्तरेऽप्येके | 


मोळ 
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arae वा कृष्णमुगो विचरति तावद्‌ ब्रह्मवच्चंसमित्यन्य। अथापि भाल्लविनो निदान 
गाथामुदाहरन्ति | 
पश्चात्‌ सिन्धुविधारणी -सूर्यस्योदयनं पुर: | 
यावत्‌ कृष्णोऽभिधावति तावद्‌ वे ब्रह्मवच्चंसमिति u. 
त्रैविदयवृद्धा d aad धर्मविदों जना:। 
पवने पावने चेव स घम्मों नात्र संशय इति ॥ 
Vasistha, 1. 8-16. 


“ The laws and customs which are approved of in the country 
sun rises,—as far as the black antelope wanders between these two 
range, must be everywhere acknowledged as authoritative. This 
country is known as Aryyavarta. Some declare the country 
of the Aryas to be situated between the river Gunga and Yamuna. 
Others state, as an alternative, that spiritual pre-eminence is found as 
far as the black antelope grazes. Now the Bhallavins quote also the 
following verse in the Nidana '' : 

“In the west the boundary-river, in the east the region where the 
sun rises,—as far as the black antelope wanders between these two 
limits, so far spiritual eminence is found. Those religious acts which 
men deeply versed in the knowledge of the three Vedas and acquainted 
with the sacred law, declare to be lawful, are efficient for purifying 
oneself and others.” 

Faint as these indications are, they permit us to conclude that the 
sutras belong to the charana settled in the North. 

` One more Dharmasutra remains to be mentioned here in this 
introductory lecture. 1 mean the Vishnusmriti or Vishnusutra. 
Dr. Jolly has shown that this Sutra, though much enlarged and changed 
by subsequent interpolations, is an old Dharmasutra of the Rigvedic 
School, and is the Sutra of a Shakha which appears to have sprung up 
near the primitive home of Aryan civilization in India, which was 
probably the original home of the Kathas. Sutras of this branch must 
be far older than those of the Krishna-Yajurveda, which have sprung 
up, like the Apastamba School, in South India. '' The size of the 
Vishnusutra, and the great variety of the subjects treated in it, would 
suffice to entitle it to a conspicuous place among the five or six existing 
Dharmasutras; but it possésses a peculiar claim to interest, which is 
founded on its close connection with one of the oldest Vedic Schools, 
the Kathas, on the one hand, and with the famous Code of Manu and 
some other ancient law codes, on the other hand." Dr. Jolly by 
examining the various quotations from the Vedic works which it 
eontains concurs in the view advanced by Dr. Bihler, that the bulk of 
the so-called Vishnusmriti is reallv the ancient Dharmasutra of the 
Kathaka School whose original home was in the Punjab and Kashmir.” 
It ranks like other Dharmasutras with the Grihya and Srauta Sutras 
of its School. | | i 
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As regards its connection with the later Dharmasutras, the 
Vishnusutra has much in common with the Yajnavalkya Smriti, and 
it seems clear that Vishnu, instead of having borrowed from other 
works of the same class, has been directly or indirectly the source from 
which they drew. There is, however, no other law-book with which 
it agrees so closely as with the Code of Manu. 


In order to test the relative position of these two Dharmasmritis 
it is important to note that the Vishnusutra does not only contain a 
number of verses in the ancient Trishtubh metre, whereas Manu has 
none, but it shows those identical three Trishtubhs of Vasistha and 
Yaska, which Dr. Bühler has proved to have been converted into 
Anushtubh slokas by Manu; and Manu seepis to have taken the 
substance of his three slokas from this work more immediately because 
both he and Vishnu have the reading avrinoti for atrinati, which form 
is employed both by Vasistha and Yaska. There is indeed ample 
evidence regarding the original connection between the Kathas and 
Manavas, and it would indeed be surprising if no traces of resemblance. 
between their respective Dharmasutras were found. 


The Vedic Age itself is thus measured in millennium. Even the 
so-called creative period is long enough for material changes in the 
social and political conditions of the people. Nay, even the period of 
the Rigveda is a vast period having its own history. It is the opinion 
of all Vedic scholars that the period runs from Pastoral Age of the Vedic 
Aryans to the intensive agricultural age, giving an account of their life 
at the common Aryan abode in Central Asia as also of their migration 
to and settlement in India. 


If it is difficult for us to fix the upper limit of the period under 
review, it will be still more difficult to determine its lower limit. We 
are to investigate the history down to the Institutes of Manu. But 
what is the age of this Institute of Manu? This again has been a fertile 
source of controversy, and it will serve no useful purpose to enter into 
it over again. The transition from the Sutra form to the Sloka form 
was connected and coeval with the transition of the sacred law from the 
Vedic Charanas to special Schools of Dharma. This is only a 
hypothesis though it gains a great amount of probability from reasons of 
various kinds.” . 

It will, however, be necessary for us to see if this Institute of 
Manu was or was not anterior to the Mahabharata and to Kautilya’s 
Arthashastra. Of the extant Smritis, Manusmriti is accepted as the 
oldest. The Yajnavalkya-Smriti and others have been proved by 
eminent scholars as posterior to Manu and we need not re-agitate the 
question. It is generally believed that the time of origin of the Mann- 
emriti and of the Mahabharata in their present form is approximately 
ihe same. Dr. Jolly characterises the Mahabharata as a colossal 
Smriti and shows that the epic represents an older state of things. 
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As to the relative position of Kautilya’s Arthashastra Dr. Shama 
Sastri is of opinion that Manu is posterior to Kautilya. The reason 
given by the learned scholar, however, is not convincing. According 
to him the use of the word Prakriti to denote elements of sovereignty 
is Kautilya’s own. ''A few of the words are evidently peculiar to 
works on political science, and the author'has himself stated in the last 
chapter of the work that the use of the word ‘ Prakriti’ in the sensé 
of an element of sovereignty has been his own; and has also said in 
Book VI. 1, that each sovereign state must contain seven members 
(anga); such as king, the minister, the country, the fort, the treasury, 
the army and the friend; and eight elements (Prakritis) with these and 
ihe enemy.  Amarsmha calls (II. 8. 17-18) them seven members 
(rajyangani) or elements (Prakritis) and to designate the enemy or 
enemies, he has not used the word Prakriti. So Kautilya may be 
credited with having coined the word Prakriti to designate an element 
of sovereignty and to have extended the denotation of it so as to cover 
enemies also.” 

lt is difficult to see how from this it follows that Kautilya coined 
ihe word himself. We find the same word in the same sense used in 
Manu, and why not credit Manu with the introduction of this word? १९ 

Dr. Shama Sastri says, ' In the Manusamhita now extant, the 
word Prakriti is used (vii. 156) in the general sense, as in Kautilya, and 
it can therefore be taken to be posterior to Kautilya." May 
we ask why? This can be inferred only if we assume that Kautilya 
for the first time used the word. Dr. Shama Sastri refers to— 

परैरसमित शब्द: स्वसंज्ञा- “प्रथमा प्रकृतिस्तस्य भूम्यनन्तरा द्वितीया भूम्येकान्तरा तृतीया” 
इति | 'परेरन्‌ मित” इति पाठान्तरम्‌ and says that m it Kautilva asserts 
that the word Prakriti has been his own use. The passage 
means '' words which are not used by others in the special 
sense in which they are used by the author are his own 
technical terms °; for example: '' He who is close to the conqueror's 
territory is the first member; next to him comes the second member; 
and next to the second comes the third.’’ It is difficult to say that the 


special word referred to here is ‘ Prakriti’. It may refer to भूम्यनन्तरा 
or 'भम्येकान्तरा', In fact, the word ‘ Prakriti ’ seems to be Vedic Prakriti 
which is the name of one of the victims at the Purushamedha in the 
Yajurveda (Vaj. Sam. XXX, 12. See also Tait. Br., IIT. 4. 8. 1) 
where we find the recommendation 'मन्‌ष्यलोकाय प्रकरितावं'. The Vedic sense 
of the word seems to be the ''divider of dear ones by producing enmity’’. 
(See Vedic Index—Macdonell & Keith.) The other reasons assigned by 
Dr. Shama Sastri for holding that Manu is posterior to Kautilya are 
equally untenable. '' What stil more strikingly proves," says the 
` learned scholar, ‘‘the priority of the Arthashastra to the Smritis of Manu 
and Yajnavalkya, as now extant, is the marked difference between the 
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states of societies presented in them. ‘The state of society portrayed in 
. the Arthashastra is in the main pre-Buddhistic, though Kautilya wrote 
long after the time' of Buddha, while the Smritis depict the ideal of the 
Hindu Society as reconstructed and reformed consequent on its struggle 
for existence against the all-victorious, but just then decadent 
Buddhism." ‘* The Smritis allude to the previous existence of the state 
of society described by Kautilya, cither by condemning some of its 
political, social and religious practices, or by discrediting the Arthashastra 
and other Smritis which authorised the practices characteristic of it. 
Owing partly to the influence of the highly moral and philanthropic 
teachings of the Buddhists, and partly to the precepts of the Dharma- 
shastras and of the Vedantas of the reviving or reformed Brahmanism, 
a number of practices and customs previously existent seem to have 
gradually disappeared between the birth of Buddha and the close of the 
third or fourth century of Christian era." Admittedly Kautilya is not 
giving an account of a society existing in his days. His is an account of 
a society long past. That being so, it is difficult to say from this 
difference that Manu is posterior to Kautilya. 1t is indeed difficult to 
settle their relative position from this fact. : 

It would indeed be arguing in a circle if we, from this fact alone, 
conclude that Manu is posterior to Kautilya. This matter is at present 
still controversial and is likely to remain so for some time to come. 

It cannot, however, be doubted that the states depicted in Manu 
and Kautilya differ a good deal. It is indeed difficult to settle the 
relative positions of the two. All that we can say with certainty 18 
that in Kautilya we have an account of a state of society anterior to 
that of Manu. ‘This, however, will be sufficient for our present purpose 
and we cannot, therefore, omit this Arthashastra From our consideration. 
Dr. Winternitz says, ‘‘ the oldest and the most important, 1 might 
almost say, the only real Arthasastra that has come down to us is the 
Kautilya Arthashastra. This is one of the most remarkable books in the 
whole of Sanskrit literature.” 

The broad divisions of the period under review would then stand 
as follows :— ! 

(1) First the period of the Rigveda or the period of which our 
chief sources of information will be the Rigveda and which we may 
call the creative period. (2) Then the other Vedas give us materials for 
the next period. (3) After that we shall have the Brahmanic age. 
(4) Then comes the early sutra period, i.c., the period prior to the 
establishment of the special Scientific Schools. (5) The next will be 
the sutra period after the establishment of special law schools. During 
this period we shall also have special treatise like that of Kautilya.? 
(6) Then comes the age of Samhitas of which the first in point of time 
seems to be the Institute of Manu. Of these again the first period 
itself is covered by millennium and should be further subdivided at least 
into two sub-periods.. The first is the pre-historic age during which 


SOURCES OF THE HISTORY 33 


many of the songs of the Rik must have been first sung. The next 
will be the age of the redaction of the Rik Samhita. 

It has already been noticed that the origin of the songs of the Rik 
dates from the primitive days when the Aryans were still at their 
common home. The redaction of the Rik Samhita, however, only took 
place, as we observed, at a period when the Brehmanical hierarchy was 
fully developed, and when the Kosala-Vidchas and the Kuru-Panchalas 
who are to be regarded as having been specially instrumental in 
reflecting it, were in their prime. It is also certain that not a few of 
the songs were composed either at the time of emigration into 
Hindustan, or at the time of the compilation itself. Such songs are to 
be found in the last book, especially, a comparatively large portion of 
which recurs in the Atharvaveda Samhita. 

Tt is believed that Mandals IT to VII formed the nucleus of the 
Rigveda, to which the remaining books were successively added, and 
the tenth Mandal represents a definitely later stratum of composition 
in the Rigveda. Some hundreds of years must have been needed 
for all the hymns found in the Rigveda to come into being. There 
was also, doubtless after the separation of tlie Indians from the 
Tranians, an intermediate period. In this transitional age must have 
been composed the ancient poems which are lost, and, in which the 
style of the earliest preserved hymns, already composed with such 
skill, was developed. The poets of the older part of the Rigveda 
themselves mention predecessors, in whosewise they sing, and whose 
songs they desire to renew. 


LECTURE 111 
VEDIC SOCIETY 


A General Survey of the Economic and Social Foundations 
of the Vedic Civilization 


'' The largest portion," says Dixon,’ ‘‘ of the unwritten law of 
every nation is the exact product and the measure of the national 
character and temper—a reflex of its life and progress.’ 

The study of the history of law in the Vedic age is indeed the study 
of the Vedic civilization itself and the study of every civilization must 
begin with an examination of the potentialities of its natural 
environment, since these form, as it were, the basis of its development. 

Law is not a thing detached and isolated. It is not disposed of 
by pronouncing a humanly conceived formula. It has an inherent 
relation to various other facts, and must therefore be studied in 
connection with and as a part of the combined realitv of the world. 

Controversial matters will confront us at every stage of our 
enquiry and though it will be beyond our purpose to re-open these 
controversies, we cannot avoid noticing at least some of them 
incidentally. 

In an examination of the potentialities of the natural environment 
of the Vedic civilization, the very first question that confronts us is one 
relating to the whereabouts of the cradle or the primitive habitation of 
the ancient Arvans. 

The theory of the original habitation of the Aryans has changed 
from generation to generation and during the last one hundred years it 
has been shifted from ,one country to another, from Kashmir and 
Bactria to Central Asia, from Central Asia to Mesopotamia, from 
Mesopotamia to the Arctic regions, from the Arctic regions 
to Northern Europe, from. Northern Europe to Central 
Europe and from there to a region said to have been lost in the 
Mediterranean Sea; and we have not the last word vet, though Modern 
Archeological, Geological and Anthropological researches claim to throw 
some new light upon it. It is quite natural that there can be nothing 
like finality in views that are mainly based on mere intelligent guesses. 
surmises and probabilities rather than on positive historical proofs. 

Applving the process of elimination, the Western scholars now 
favour the Central Europe theory, discarding others as hopeless. 
While Dr. Das,? unlike them all, has pronounced the theory that the 
original cradle of the Aryan race was in ancient ' Sapta Sindhavah ' 
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सप्तसिन्धवः) or the Punjab. This he does upon what he considers to be 


the internal evidence of the Rigveda itself. 

Another controversial matter is whether the Indo-Aryans were 
immigrants to India or were indigenous to the Punjab. All the Western 
scholars are agreed that they came from outside ludia as immigrants 
and conquerors and brought with them the culture and civilization of 
their mother country, whilst Dr. Das maintains that they were auto- 
chthonous to the soil and developed a unique civilization which is 
now the wonder of the world. 

Western Scholars like Keith and Macdonnel’ openly declare that 
they fail to appreciate the arguments advanced by Dr. Das in support 
of his theories. 

A theory has recently been propounded by Dr. F. R. Hoerule “ 
that there were two invasions, or, perhaps more exactly, two series of 
invasions of India by the Aryans. According to this theory the first 
invasions took place at a time when the regions stretching from the 
heart of Persia to the western marches of India were still fairly well 
watered and fertile. “Some early Aryan tribes, parting from their 
Eranian Kinsmen, slowly moved on foot and in waggons with their 
women, flocks, and herds over these districts, entered India on the 
north-western border, perhaps by the Kabul Valley, and established 
themselves in the Punjab, where most of the Rigveda took shape. As 
they brought their own women with them and generally avoided union 
with the native races, at any rate among their uppér classes, they were 
able to keep their blood comparatively pure.” 

After these Aryans had passed into the Punjab, the rivers and 
streams slowly dried up, and the desert laid a dead hand upon the 
once fertile lands. The road was now, closed for ever to slow migrations 
of families. 

Henceforth the successive waves of foreign invasion, though for 
७ time they might overwhelm Hindusthan, could not leave any deep 
and lasting change in the racial characteristics of the Indian peoples; 
for the desert forbade the invaders to bring with them enough women 
to make a colony of their own race, and hence their blood was soon 
swallowed up in the vast ocean of Indian life. 

According to Dr. Hoerule, in one of the earliest of these later 
irruptions an Aryan tribe or group of tribes, akin in blood and language 
to the first invaders, climbed over the wild mountains of the Hindu- 
kush through Gilgit and Chitral, on the north of the Punjab, and at 
length gained a footing on the plains of the upper Ganges and Jumna. 
Probably they came as a series of hordes, one following another. They, 
according to Dr. Hoerule, brought few or no women of their own 
Stock, and were therefore forced to take wives of Dravidian blood. 
Hence the region where they established themselves, the Madhyadesa 
or Midland, which corresponds roughly to the modern United Provinces 
of Agra and Oudh, came in course of time to be inhabited by a popu- 
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Jation whose blood was mixed in varying degrees, while its religion and 
traditions were still to a large extent Aryan. 

These invaders made little impression upon the Aryans of the 
Punjab; but further to the east they caused a general dislocation of 
which the result was that the Aryan tribes began to move on further 
towards the east, south, and west, mixing their blood in various de- 
grees with the women of the races whom they conquered and estab- 
lishing the Brahmanic religion and polity to a greater or less degree 
over India down to the Vindhyas. 

This theory of Dr. Hoerule is supported by Grierson ° in his 
Indian Empire'. Professors Maedonell and Keith, however, do not 
assent to it and say’ that ''it is quite impossible to find any support 
for this theory in Vedic literature. ‘l'o say that the Vedic hymns con- 
tain no reference to the route by which the Aryans entered India or 
to their earlier settlements on the Indus and that this is explained -by 
the theory of the advent of the Vedic Indians via Chitral, is to assert 
absurdities’. ‘‘The theory", according to Professors Macdonell and 
Keith, ‘‘is based on the later dialects and their affinities; it can pro- 
bably not be regarded as at all valid for any period; ut any rate, it is 
not cogent for the eighth century DB. C." 

For our present purposes we are not much concerned with how 
und when the Aryans appeared in the Punjab. The fact is that we 
find them there and the Rigveda records their gradual evolution 

There is no qontroversy that the country which these Aryans 
originally occupied in India was the tract watered by the seven rivers 
( «rfi :) vtz., the Indus and its five tributaries and the Saraswati 


It is also admitted on all hands that the Rigveda was composed by 
these Aryans on the bunks of these rivers and that they were the fore- 
fathers of the men who established Aryan dominion and Brahmanic 
civilization in Northern India. 

As we have noticed above, modern archeological research claims 
to throw some light upon the history of the Aryans in Western Asia 
These archeological data are said to be responsible for the theory that 
the Aryans, when first known to history, were semi-barbaric tribes 
who borrowed their civilization from the more cultured races they con- 
quered in India. This theory, however, seems to be founded upon 
a wrong judgment of the archeological evidence.’ “The Vedas, the 
bedrock of Indo-Aryan civilization, are not the literature of uncul- 
tured people, and these can hardly be said to be borrowed from Dravi- 
dian or other sources. The Vedas indeed represent the culture of a 
race of warrior poets and philosophers who despised the arts and com- 
merce and lived mostly by agriculture, with one hand on the sword 
and the other on the plough.'? These Aryans ''built no temples, but 
worshipped nature spirits with simple sacrificial rites which would 
leave little traces behind them for archeological explorers to ana- 
lyse.'* “The Aegean, Babylonian and Dravidian cultures which they 
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added to their own stock and reinspired with their own genius were 
essentially mercantile civilizations, with a less spiritual outlook than 
the Aryan, though in the nature of things they would leave more 
material evidence of their existence for posterity; for, they were more 
concerned with the happiness which lies in material possessions than 
in spiritual thoughts in the endeavour to-realize the high destiny of 
the human race.''"? 


Havell in his History of Aryan Rule in India observes 7 that '' in 
the second millennium B. C. or when the Aryans were pushing their 
way into Northern India, the Mitannians, an Aryan people worship- 
ping spirits of the Vedas—Surya, Varuna and Indra—had founded a 
powerful kingdom between the Tigris and Euphrates, and the old 
vedic tradition of the conflicts between the Devas and the Asuras can 
perhaps be referred to the struggles between the Arvan worshippers 
of Surya and the Semites of Assyria, who became subject to the kings 
of Mitanni.” According to him," about 1746 B. C., the Kassites, 
another branch of the Aryans, made themselves masters of Babylon, and 
thus an Aryan dynasty ruled over Babylonia for the following six 
hundred years. 

During these centuries it is more than probable that the Arvans 
of Mesopotamia assisted in the colonisation of the Punjab, making use 
of the sea-route between India and the Euphrates valley by which the 
Summerians, the ancient Dravidian inhabitants of the sea-board to 
the south of Babylon, must have come from India. 

“A great impulse to Arvan immigration into the Punjab,” according 
to Havell, “ came about 1367 B. C. when after the death of King Dush- 
ratte, a name familiar in ancient Indian literature by the story of 
Ramayana, Mitanni was thrown into a state of anarchy, being bound- 
ed on the east by the Assyrians and on the west by the Hittites, so that 
the only way of escape for the vanquished Aryan warriors would have 
been down the river to the sea.’’ Others think that several families 
of ‘the Aryans migrated into India from Central Asia, the earliest point 
of ethnic movement, the common abode of ¢hose races which have 
hitherto guided the van of civilization. Here they met with people 
whom they began to hate because they robbed them of their cattle, 
because they injured their children, their family, their cattle. 


We have already noticed that the controversy as to the vedic age 
differs not by centuries but by millenniums. It is indeed painful to 
admit that each scholar proceeds to examine the matter not with open 
mind but upon preconceived ideas and pet theorles. Some lay down 
the vear 1000 B.C. as the earliest limit for the Rigvedic hymns: others 
consider them to have originated between 3000 B. C. and 2500 B. C.: 
and still others put it between 6000 and 4500 B. C. Dr, Das pushes 
it back to 25000 years before the birth.of Christ. From this conflict 
of opinion it is prudent to keep clear of any fixed date and to guard 
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against the extremes of a stupendously ancient period or a ludicrously 
modern epoch. 

It is, however, agreed by all that the Rigveda is the most ancient 
literature extant and that it is the earliest record of the Aryan culture 
and civilization im India. "Phe culture and civilization of the Rigvedic 
Aryans, as depicted in the Rigveda, is admittedly far in advance of the 
culture and civilization of the same period of the people of the coun- 
tries from which it is said they migrated to India 

It has truly been said by’ Dr. Barnett’ that in India there is no 
twilight before dawn. In the darkness the eastern sky suddenly flushes 
und the ruddy edge of morning sun swiftly leaps upon the horizon. 
The great people which has led the van of Indian culture have left no 
record of slow and painful struggle onwards through lessening dark- 
ness of barbarism towards the light of civilization. 

The earliest record that they have left is their Rigveda and the 
culture which is testified by it is already strong, rich in potentiality 
and typically Indian. Jt is indeed difficult to assert that India was not 
the original home of these Aryans. Their speech, however, as present- 
ed in the Rigveda is near of kin to the ‘Indo-Germaniec’ tongues spoken 
by most of the European nations—nearest indeed to the old Persian 
und Avestan, but very close also to the Greek and Slavonic,—and their 
culture and their social and religious traditions have enough likeness to 
those of ancient Europe to make us think that at some very early time 
the forefathers of the Aryans in India, of the Eranians of Persia, and 
of some at least of the Indo-Germanic peoples of Europe must have been 
in contact. It must, at the same time, be remembered that language 
and culture may pass from one community to another without much 
admixture of blood. The results of anthropometry also do not enable 
us to trace with certainty any common blood between Huropean and 
Indian veins. 

Whether the Punjab was or was not the original home of the 
Vedic Aryans it is generally believed that the Aryas in the Punjab 
composed the Hymns of the Rigveda and were the forefathers of the 
men who established Aryan dominion and Brahmanic civilization in 
Northern India. 

It is also admitted by both Western and Eastern Scholars that 
the Rigveda Samhita is a collection of ‘hymns composed not in any 
particular periods o* time. One group separated from another by pro- 
bably hundreds of years and handed down to posterity from genera- 
üon to generation 

The Rigveda itself seems to support the view that the hymns 
were composed in three different ages, which we may name as the 
earlier, the medieval and the later. The ancient or earlier hymns are 
claimed to show that the people were nomadic herdsmen having no 
fixed habitation, wandering about from place to place with their cat- 
tle—cattle being their only property. 
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Next we come to the stage of agricultural development of its 
evolution. ‘The people by slow degrees took to agriculture and gra- 
dually became confirmed agriculturists and settled down to permanent 
habitation. It is significant that the expressions for ploughing occur 
mainly in the first and tenth books of the Rigveda, and. only rarely | 
in the so-called family books 


उतो स मह्यमिन्दुभिः षड्य्‌क्तां अन्‌ सेषिधत्‌ | 
गोभिर्यवं न AIT ॥ 

Rigveda, I. 23. 15. 
तस्मिन्नावेशया गिरो य एकरुचर्षणीनाम्‌ । 


अन्‌स्वधायमुप्यते यवं न चकृ षद्गुषा ॥ 
Rigveda, 1. 176. 2. 


अक्षैर्मा दीव्यः कृषिमित्‌ कृषस्व वित्ते रमस्य वहु मन्यमानः | 


तत्र गावः कितव तत्र जाया तन्मे विचष्ट सवितायमरय्य:॥ 
Rigveda, X. 34. 18. 


कृषन्नित्‌ फाल आझितं कृणोति यन्नध्वानमप वृङ्क्ते चरित्रैः । 


वदन्‌ ब्रह्मावदतो वनीयान्‌ पृणन्नापिरपृणन्तमभिष्यात्‌ ॥ 
Rigveda, X. 117. 7. 


उप तेऽधां सहमानामभित्वाधां सहीयसा । * 


मामन, प्र ते मनो वतूसं गोरिव धावतु पथा वारिव धावतु ॥ 
Rigveda, X. 146. 6. 

In the Atharvaveda  Prithi Vairuja is credited with the 
origination of ploughing and even in the Rigveda the Asvins 
are spoken of as concerned with the sowing of grains by means of 
the plough. In the later Samhitas and in the Brahmanas, however, 
ploughing is repeatedly referred to. Even in the Rigveda there is clear 
proof of the importance attached to agriculture. Nay, the word ‘kristi,’ 
which is derived from the same root, denotes people in general from 
the Rigveda onwards. Jts common and regular use in this sense seems 
to show that the Aryans when they invaded India, were already agri- 
culturists though all of them might not have devoted themselves equal- 
ly to that occupation." 

While these Aryans invaded India, large tracts of the country 
they first visited here were covered with forests. It soon became their 
business to clear these forest and bring the lands under cultivation. 
To be sure, the earliest agriculturist may not have been a strictly 
permanent resident of any particular district. He might migrate with 
the season and change his abode utterly from year to year, but he must 
have remained in one place for several months together, from sowing 
to harvest time at least. To a people of nomadic habit this might at 
first have been irksome; but once the advantage of producing a vegetable 
food supply, according to a preconceived plan, was fully understood 
and appreciated, they would naturally grow more and more attached 
to such a thing. The nomadic people would thus grow more and more 
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attached to a particular place—would thus, by and by, give up wan- 
dering habit. Henceforth they became more and more fond of their 
land. They learnt to think of their land as one affording the greatest 
enjoyment;’* they learnt to attach greater value to land than to their 
cattle. They reached a stage at which land became an important eco- 
nomic factor in their further development. 

Their fields, it appears, were watered by canals and wells. They 
lived in well-built houses made of stone and wood; rode chariots drawn 
by horses; wove and wore woollen and cotton clothes; used weapons 
like swords, javelins, spears und arms made of iron, wore ornaments 
of gold, silver, pearls and precious stones. "They lived in self-contained 
villages governed by leaders (ग्रामणीः) and had towns tenanted by 


kings and nobles. They had thus developed a unique civilization 
which is now the wonder of the world.” 

From the Rigveda itself we find the Aryans well settled in the 
Punjab and having a well developed and flourishing civilization. They 
began to extend themselves towards the east driving away the original: 
aboriginal inhabitants. The portion thus occupied is known as 
Madhyadesa or midland which corresponds roughly to the modern 
United Provinces of Agra and Oudh 

Tt will be pertinent at this stage to notice that there is nothing 
definite to indicate why this extension became necessary. Normally, 
a pressure of population upon means of subsistence in the home of the 
Vedic people in the Punjab would be an event responsible for such an 
expansion. The Vedic hymns nowhere indicate that the Aryans had 
the feeling of being hemmed in, hampered and hard pressed. Tt may 
be that the possibility of its geographical expansion eliminated from 
the Vedic society any such economic problem. With the comparative- 
ly easy access to new lands the problem as to how to obtain an increas- 
ing amount of subsistence for a still growing population did not face 
these Aryans. They had never to solve the problem of obtaining any 
increasing subsistence out of a geographical area which had become 
stationary instead of ccntinuing to expand 

In Greek history we find the Greeks faced such a problem 
at certain stage of their civilization. There “this problem was solved 
by a successful change-over from a merely extensive to a more or less 
intensive economic system: From mixéd farming for mere local sub- 
sistence to specialized farming for export Prof. Toynbee points out 
how this revolution in agriculture produced a general revolution in 
Greek economic life. The new specialized agriculture called for com- 
plementary developments in commerce and manufacture. But the 
solution of economic problem raised in its turn a political problem 
which the Greek civilization failed to solve; and this political failure 
was the cause of its break-down 

The new political problem that may arise out of such a situation 
may easily be guessed. 80 long as the economic life of each city- 
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state remained parochial, they could all still afford to be parochial in 
their political life as well. But the new economic system was based 
on a local production for international exchange. It could only work 
successfully if on the economie plane, the city-states gave up their 
parochialism and became interdependent. And a system of inter- 
national economic interdependence could only be made to work if it 
could be brought within the framework of a system of international 
political interdependence—some international system of political law 
and order which would place a restraint upon the anarchic parochial 
sovereignty: of the local city states.” 

Whatever be the theory of the Aryan settlement in Madhyadesa, 
it seems, however, clear that it was there that the religious and social 
ideas of the Vedic Aryans developed into the classic form of Brahma- 
nic culture." It was here that the Brahmans and Upanishads were 
composed and a great impetus to spiritual culture and development was 
given in preference to material welfare. Here was founded various 
forms of faith, Vaishnavism, Saktaism, etc., and the system of caste by 
which Indo-Aryan society has ever since been dominated; and here 
it was that the classic Sanskrit language developed differing mfich 
from the Vedic dialect. Here perhaps were composed the later hymns 
of the Rigveda; here the manifold and fluctuating cults of the Rigveda 
crystallized into the systematic ritualism of the Brahmanas; here 
arose, as an offshoot of the latter, the gnosis of the Upanishads 
which shew us how Brahmans, passing beyond the thought of 
material welfare and its encompassment by works of formal 
sacrifice, sought eternal liberation from the cycle of transmigrating 
births by mystic absorption of the spirit into transcendent absolute; here 
were founded the forms of faith and the svstem of caste by which 
Indo-Aryan society ever since has been dominated 

The term Madhyadesa, however, is not to be found in the Vedas. 
In the Aitareya Brahmana * we find the expression “ Madhyama 
pratistha dis ° to represent this tract. According to that Brahmana, 
the said tract was inhabited by the Kurus, the, Panchalas, the Vasas 
and the Usinaras. Later on we do not hear of the Vasas and 
Usinaras and the Madhyadesa becomes the country of the -Kuru- 
Panchalas, a combined nation, ,bounded on the east by the Kosala- 
Videhas and on the west by the desert. The western tribes are 
mentioned with disapproval both in the Satapatha Brahmana and the 
Aitareya Brahmana, and the former preserves a tradition of. the 
Brahminisation: of the Kosalas and the  Videhas from the 
Kuru-Panchalas 

The Rigveda reveals to us a picture of a society moulded by 
foreign invasion. It is monarchical and tribal in type and is divided 
into loosely-knit clans roughly grouped into tribes ruled by noblés 
and kings who dwell in strong castles. Public feeling finds uttérance 
in assemblies of the folk. The unit of society is the patriarchal 

6—18056 B, 
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household of freemen. The lower orders of freemen are largely 
farmers and graziers; below them however is a great mass of serfs, 
traders, and non-descript population, relics of partially submerged 
native civilizations. 

Frome the time when these Aryans settled down to permanent 
habitations, land became’ among them the seat of economic power. 
Another incentive was thus given one tribe to prey upon another and 
consequently another motive for strengthening the bonds of tribal unity. 
This is indeed true of every ancient people. 


At the very moment when the people became enemy to each 
other, when they became natura hostes, they felt also the necessity for 
friendly combination. The struggle for existence of individuals became 
intense. They did covenant themselves out of this state by erecting 
“a common power as may he able to defend them from the invasion of 
outsiders and the injuries of one another: and for this purpose they 
conferred all their power and strength upon one man or upon one 
assembly of men, appointed one man or one assembly of men to bear 
their person." ` 

The above conception of covenant is no doubt a fiction, but it 15 
a fiction which occurs to people af a very early age almost in every 
political society. It has been dwelt on at length even by modern 
philosophers like Hobbes. Spinoza and Rousseau. 

The same theory of political organisation is found in our Vedic 
literature also. In the Aitareya Brahmana, Chap. IV, Kh. VII, we are 
told that the Devas feared that taking advantage of their mutual discord 
the Asuras would grow stronger. Apprehending this they formed 
themselves into a body and made Varuna their king and conferred all 
their powers on him. They also'made this covenant irrevocable. 


ते देवा अविभय्‌रस्माकं विप्रेमाणमन्विदमसुरा आभ विष्यन्तीति ते व्य त्कम्या- 
मन्त्रयभ्ताग्नि्वेसुभिरुदक्राम दिन्द्रो wider आदित्येवृ हस्पतिविशवेदेवैः, इति ॥ 


ते तथा वयूत्क्रम्यामन्त्रयन्त IAIA या एव न इमाः प्रियतमास्तन्वस्ता अस्य 
वरुणस्य राजो गृहे संनिदधामहे ताभिरेव नः स न संगच्छातै यो न एतदतिक्रामाद्य 
आलूलोमयिषादिति तथेति ते वरुणस्य राज्ञो गृहे तनूः संन्यदघत, इति ॥ 


ते यढरुणस्य राशो गुहे तन्‌: संन्यदधत तत्तानूनपूत्रमभवत्त त्तानूनप्तरस्य 
तान्‌नप्त्रत्वम्‌, इति ।। 


Aitareya Br., IV. 8. 


Again in Satapatha Brahmana we are told that ‘' When the Devas 
performed the guest-offering, discord befell them. They separated 
into four different parties unwilling to yield to each other’s excellence. 
When they were separated the Asura Rakshasas came after them and 
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entered between them. They became ‘aware of it." Forsooth, we 
are in an evil plight. The Asura Rakshasas have come in between us; 
we shall fall a prey to our enemies. Let us come to an agreement and 
yield to the excellence of one of us." (S.B.E., XXVI. p. 93) 


आतिथ्येन वै देवा इष्टा । तान्त्समदविन्दत्ते चतुर्धा व्यद्रवन्नन्योऽन्यस्य श्रियाऽअतिष्ठमाना 


अग्निर्वसुभिः सोमो wader आदित्यै fet मरुद्धिवु हस्पतिविश्वेदेंबरित्यू हेकऽआहुरेते g त्वेव ते 
विशवे देवा ये ते aqui व्यद्ववंस्तान्विद्रुतानसुररक्षसान्यन्‌व्यवेयुः।' तेऽविदुः। पापीयांसो 
बे भवामोऽसुररक्षसानि वै नोऽनुव्वैवागूर्िषद्भपो वे रध्यामो हन्त संज्ञानामहाऽएकस्य श्रिये 
तिष्ठामहाऽइति। aseger श्रियाऽअतिष्ठन्त तस्मादाहुरिन्द्रः सर्व्वा देवता इन्द्रश्नेष्ठा देवा 


gf n 
Setapatha Br., III. 4. 3. 


Each individual finds that war of ali against all is weakness for 
all. Consequently the desire on the part of each to strengthen himself, 
which is a form of the universal effort, Suum esse conservare, leads*to 
combination, it being discovered that ‘‘ homini nihil homine utilius." 

Prompted by similar desire the gods conferred all their powers on 
one of them and contrived means to render this their concord ever 
imperishable, never revocable. Rebellion is thus clearly condemned 
and can on no ground be justified. 

It will not be out of placesto mention here that according to these 
Rishis, will, not force, is the basis of the State. The ground of 
obligation to the sovereign authority is will. Sovereignty is founded 
upon '' volente generale " and not upon force. One must, because it 
is for the comnfon good which also is his good. Ahd after the compact, 
after the sovereignty is established, he must obey though he does not 
like it. Thus through social pact he becomes moral agent. ‘° For the 
slavery to appetite is substituted the freedom of subjection to a self 
imposed law." Thus by mutual compact the gods did combine 
themselves into a political body and became able to overthrow the 
Asuras. ७ | 

But here on earth kingship arose in a different way : 


भद्रमिच्छन्त ऋषयः स्वाव्विदस्तपो दीक्षामुपनिषेदुरग्रे । 


ततौ राष्ट्रं बलमोजरईंच जातं qued देवा उपसन्नमन्तु ॥ 
4 Atharvaveda, XIX. 41. 


'" Desiring bliss at first, light-finding Rishis began religious rite 
and holy fervour.” Thence energy was born and might and kingship. 

So to this man let gathered gods incline them.’’—(Griffith). 

People here on earth could not follow the gods in contracting 
themselves out of the state of warfare; such a contract might not have 
the binding: force, might not have produced the desired-for result. So 
they prayed to their gods and it was their gods who helped them to 
emerge out of the state of mutual discord by giving them the institution 
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of kingship, an institution which had already been a success with the 
gods themselves. 
But who was to be the ing on earth? 


ब्रह्म तच्छे योरूपमत्यसृजत क्षत्त्रं यान्येतानि देवत्रा क्षत्व्राणीन्द्रो वरुणः सोमो uz: पर्जन्यो 


यमो मृत्युरीशान इति। तस्मात्‌ क्षत्त्रात्‌ परं नास्ति । 
Br. Ar. Up., I. IV. 1L. 

Brahman '' Created still further the most excellent ksattra .... 
There is nothing beyond the ksattra.’’ | 

'' After the gods had emerged out of “ihe state of warfare, after 
they had united themselves in one person by covenayt of every one with 
every one," after they contrived to render this concord of theirs ever 
imperishable  ‘‘ He should be scattered to the winds, whosoever 
would transgress this covenant, whosoever would disobey the central 
power, the sovereign.” / 

But this was a mere digression here. We shall have occasion to 
examine these very ancient political theories more in detail later on. 

The chief tribes of the Aryas seem to have been the Anus, 
Druhyus, Purus, Turvasus and Yadus, besides which we find mention 
of the Tritsus, Krivis, Bharatas and others. They were not always 
peaceful neighbours and one of the great events of Vedic history is a 
victory won by Sudas, king of the Tritsus, over a confederacy of other 
tribes led by ten kings on the banks, of the river Parushni. We, 
however, do not find any political consolidation following this struggle. 

The races who were dwelling in India in the far away times when 
the Aryas streamed into it were probably as various in blood and 
civilization then as they are now. Some of them, probaly the more 
advanced tribes of Dravidian blood, might have been quite as civilized 
as the Aryans, even if less warlike; others were probably much more 
degraded. 

"The Aryan society in which the hymns of the Rigveda took their 
present form may have contained several of these elements.” Its head 
was & foreign race of fairer skin and Indo-Germanic speech, warriors 
and priests, proud and jealous of their blood and traditions; its feet was 
a mixed populace, of which the more civilized elements had learned 
something of the arts of peace from the Dravidians whom they had 
incorporated, and perhaps even borrowed some words. of their language, 
while the lower strata were wallowing in savagery. Outside the 
territory possessed by this complex Aryan society the same diversity 
seetns to have prevailed. The vedic poets speak of Dasyas or Daaas, 
the native races still holding out against the Aryas, in language 
suggesting that some at least of them had a respectable oivilization, 
though one and all of them were abhorrent to the Aryas on account of 
their blacker blood and unorthodox religion. 

The Rigvedie society, hawever, differed vastly from Dravidian’ 
civilization, and, still more, from the unmixed barbarism of the other 
races‘ of India, in its conceptions of religion and morality. | 
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Vedic society was patriarchal and masculine; the household was 
ruled by a house-lord, who wielded almost absolute control over all the 
other members of the family, and to him his wife, or wives, were bound 
by a strict tie of lifelong duty and obedience. 

Dravidian society was to some extent matriarchal; * matrimonial 
relations were rather loose and easily dissoluble, and hence succession 
could only be traced through the female line.  ' 

The same opposition is visible in religion. Both the Vedic and 
the Dravidian religions acknowledged deities of both sexes; but in the 
former the masculine members of the pantheon chiefly engrossed the 
worshipper's regard, while in the latter the position is reversed. 
Vedic relgion was a fairly right and respectable system; Dravidian 
religion was dark and repulsive, obscene and bloody. The Vedic 
religion has many gods and many phases which only indicates that the 
hymns of the Rigveda are a growth of many centuries, and the deities 
worshipped in them are the deities of many tribes. 

It is difficult to give an exact account of the division of the Vedic 
people. Zimmer” notices a passage in the Rigveda which ruus as 


follows : 
स इज्जनेन स विशा स जन्मना स पुत्रर्वाज भरते धना नृभिः। 


देवानां यः पितरमाविवासति श्रद्धामना हविषा ब्रह्मणस्पतिं ॥ 
Rigveda, II. 26. 3. 


" He with his folk, his house, his family, his sons, booty for 
hunself, and, with the heroes, wealth. 

" Who with oblation and a true believing heart serves 
Bralunanaspati, the Father of the Gods.” ` 

He argues from this that a people was divided into cantons (vis), 
cantons into joint families or clans, or village communities (grama, 
vrijana), and these again into single families. He thinks that the four 
divisions are reflected in the passage in question by jana, vis, janman, 
and putrah and argues that cach village community was originally 
founded on relationship. : 

Professors Macdonell and Keith ^ express doubt as to this 
division. According to them ‘‘ the division of the jana into several 
pis may be regarded as probable, for, it is supported by the evidence 
of another passage of the Rigveda.’’ This passage says: 


एको बहूनामसि मन्यवीडितो विशंविशं re संशिशाधि। 


अकृत्तरुक्त्वया युजा वयं द्युमन्तं घोषं विजयाय कृणूमह्‌॥ 
Rigveds, X. 84. 4. ' 


“ Alone of Many thou art worshipped, Manyu : 
‘‘ Sharpen the spirit of each clan for battle. 


With thee to aid, O thou of perfect splendour, 
. We will uplift the glorious shout for conquest." 


It mentions the vis as a unit of the fighting men. 
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According to these Professors the subdivision of vis into several 
gramas is very doubtful. They say: ‘‘ Zimmer admits that neither 
grama nor vrijana has the special sense of a sub-division of the vis 
when used for war, for, both words only denote generally an armed host. 
He finds other designations of the village host in Vra and in Vraja, but 
it is sufficient to say that the foriner passage is of extremely doubtful 
import, and that the latter has no reference to war at all. 

The passages referred to above are to be found in Rigveda, 
I. 196. 5 and X. 179. 9. They stand thus : 


qata, प्रयतिमा ददे वस्त्रीन्य्‌क्ताँ भ्रष्टावरिधायसो गा: । 
सुबन्धवो ये विषया इव ब्रा अनस्वन्तः श्रव एषन्त TATU 
श्रातं हविरो ष्विन्द्र प्र याहि जगाम सूरो अध्वनो विमध्यं । 
परित्वासते निधिभिः सखायः कुलपा न क्राजपति चरंतं॥ 


Dr. Das,’ however, says that these Aryans were divided in Rig- 
vedic times into janah or tribes, and the janah into visah, i.e., cantons 
or districts, the visah into gramas, the gramas into gosthis or (vrajas), 
the gosthis into gotras, and the gotrus into kulas or families." The 
Rigveda mentions Kulapa as inferior to and attendant on the vrajapats 
in war. In the tenth mandal we find 


श्रातं हविरो feda प्र याहि जगाम सूरो अध्वनो विमध्यं। 


परित्वासते निधिभिः सखायः कुलपा न व्राजपतिं चरंतं॥ 
Rigveda, X. 179. 2. 


_“ Oblation is prepared : Come to us Indra; the Sun 
Hath travelled over half his journey 
Friends with their stores are sitting round thee 

Waiting like Kulapa for the wandering Vrajapati. 
Kulapa means the chief of the family and the use of the term points 
clearly to a system of individual families consistimg no doubt of several 
members under the headship of the father or eldest brother. The term 
gotra seems to indicate a group of such families. Etymologically it 
means ‘‘ a place for the protection of cows." Dr. Das thinks that 
those families that possessed a common place for the protection ol 
cows, i.e., had a common cowstall, belonged to the same gotra. Both 
interpret the word as cowstall while Geldner thinks that herd is meant 
by the word. In the later literature it denotes ‘clan’. The word 
vraja denotes in the Rigveda the place to which the cattle resort. 
Secondarily it denotes the herd itself. Clearly it is wider than gotra. 
In the Rigveda the jana, besides meaning ‘man’ as an individual, 
commonly denotes a ' people’ or ' tribe’. We are frequently told of 
Pancha Janah or Janasah and in the Rigveda, VIII. 6. 48 we find the 


hymn: gare ककुहो दिव्रमुष्टाज्चतुर्युजो ददत्‌। श्रवसा याद्वं जनं॥ The words 
यहं जनं in this hymn are synonymous with याद्वानां in Rik 46 of the 
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sume Sukta. Similarly, we find that a king is described as protector of 
jana, गोपाजनस्य . We have also bharata jana to mean the people of 
Bharatas. There is ample indication in the Rigveda that vis was a 
sub-division of the whole people, jana, though it may be difficult to 
decide whether the vis as a sub-division of the jana is to be considered 
as being a local sub-division or a blood kinship equivalent to a clan in 
the large sense of the word. 

There is another word vrijana which according to Roth denotes 
‘ the settlement ' or ' village ’,—the German ‘ Mark’ and its inhabi- 
tants. Several passages of the Rigveda use this word. Zimmer 
accepting the views of Roth sees in it the ‘ secure abode’ where the 
clan lives; the clan itself is a village community, and the clan in war. 

मा नो अज्ञाता बूजना दुराध्यो माशिवासो अब FA: | 
स्वया वयं प्रवतः शश्वतीरपोऽति शूर तरामसि॥ 
Rigveda, Vll. 32. 27. 

The word grama frequently occurs in the Rigveda to have the mean- 
ing of ' village '. Vedic literature tells us very little about the social 
constitution of the village. It is also difficult to ascertain with precision 
the relations of the villagers. In some of the passages of the Rigveda 
the word occurs in the sense of ' body of men’. Thus we have: . 


स ग्रामेमिः सनिता स रथेभिविदे विरवाभिः कृष्टिभिन्वंद्य । 
स पोंस्यभिरभिभूरशस्तीमंरूत्वाञ्नो walan ऊती॥ 


Rigveda, I. 100. 10. 
‘* With hosts on foot (म्रामेभिः)and cars he winneth treasures; 
Well is he known this day by all the people. With manly might 
he conquereth those who hate him; 
May Indra, girt by Maruts, be our Succour.'' 


qit त्वा भरताः संतरेय्‌ गंव्यनग्राम इषित इंन्द्रजूत:। 
अर्षादहप्रसवः सर्गतक्त आ वो वृणे सुमति aftu 
Rigveda, ITI. 88. 11. 
'* Soon as the Bharatas have fared across thee, the warriors band, 
(ग्राम) urged on and sped by Indra. Then let your streams flow on in 
rapid motion. 
I crave your favour who deserve our worship.” 


नि ग्रामासो अविक्षत नि «adr नि पक्षिणः। 


नि शयेनासर्चिर्दाथनः u 
. Rigveds, X. 128. 6. 


‘‘ The villagers have sought their homes, and all that walks 
and all that flies, ^ 
Even the falcons fain for prey.” 
Zimmer tends to regard the grama as a clan, and as standing midway 
between the family and the tribe, : 
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It must be noticed that there is nothing in the Rigveda to 
indicate that grama was a village community. There is nothing to 
chow that grama as such held any land. What little evidence there 
is indicates that individual tenure of land was known, or rather tenure 
of land held by a family was known. In this respect family seems to 
have been the lowest unit. ‘The expression ‘ grama kama”, '' desirous 
of a village ", which occurs frequently in the later Samhitas seems to 
point to the later practice of the king's granting to his favourites his 
royal prerogatives over villages so far as fiscal matters were concerned. 
The village in the Rigvedic age does not appear to have been a unit for 
legal purposes. As has already been pointed out it seems to have been 
a division of people for military purposes. It is evident that as yet 
this division was not based on any feudal principle. At the head of 
the village was the gramani who is often referred to in the Rigveda. 
Thus we have: सहस्रदा ग्रामणीर्मा रिषन्मनुः सूर्यणास्य यतमानेतु दक्षिणा । 
' Blest be the gramant (ग्रामणी) most liberal Manu, and may his bounty 
rival that of Suryya. 

Rigveda, X. 62. 11. 
दक्षिणावान्‌ प्रथमो हृत एति दक्षिणावान्ग्रामणीरग्रमेति । 

Rigveda, X. 107. b. 
“ He who brings guerdon comes as first invited; 
Chief of the hamlet (ग्रामणी) comes the Guerdon bearer.'' 

The exact meaning of the title is not certain. Zimmer regards 
it as having had military functions only. 

It has been noticed above that the word vis in the Rigveda meant 
the people.: Indeed the words Ksatra or vis did not in the Rigveda 
mean any particular class as opposed to another. Ksatra in the general 
sense of ‘dominion’, ‘rule’, ‘power’ occurs frequently in the 
Rigveda. The word is also found in the concrete sense of ‘ rulers’ 
in the Rigveda itself. , We are, for example, told : 

"ges वृषणमदिवना रथं घृतेन नो मधुना क्षत्रम॒क्षतं GU 

When, Asvins, ye equip your very mighty car, bedew, ye twins, 
our ruling power with honey and with oil. 

Rigveda, I. 157, .4. 


क्षत्रं जिन्वतम्‌त जिन्वतं AA हतं रक्षांसि सेधतममीवा: ॥ 
Rigveda, VIII. 85. 17 
Strengthen the ruling power, strengthen the men of war 
Slay ye the Rakshasas and drive away disease 
But in no case does it in the Rigveda mean a ruling class as 
opposed to the Priests, the Vaisyas or the Servile class 
There is one word often used in the Rigveda of which the mean- 
ing is not beyond controversy. The word ‘ Pancha Janah ' frequently 
occurs in the Vedic literature. Aitareya Brahmana explains the five 
to be gods, men, Garidharvas and Apsarasas, snatakas and the fathers 
Aupamanavya held that the'four castes and the Nisadas made'up the 
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five and Sayana accepted this opinion. Yaska took the five to mean 
Gandarvas, fathers, gods, Asuras and Rakshasas. Roth and Geldner 22 
think that all the peoples of the earth are meant, there being four 
peoples in the four quarters with the Aryans in the centre. 


In the Rigveda we find the word in the following passages : 
य आर्जकिष्‌ कृत्वसु ये मध्ये पस्त्यानां। ये वा जनेषु पंचसु ।। 
Rigveda, IK. 65. 23. 
‘‘ Those pressed among Arjikas, pressed among the active in men’s 
homes. Or pressed among the Races Five.” 
अग्निऋषिः पवमानः पांचजन्य: पुरोहित: | 
तमीमहे महागयं || 
Rigveda, IX. 66. 20. 
'* Agni is Pabamana, sage, chief priest of all the races five.” 
त्रिषधस्था सप्तधातुः पंचजाता वद्ध॑यंती । 
वाजे वाजे हव्याभूत्‌ ॥ 
Rigveda, VI. 61. 12. 
‘‘ Seven sistered, sprung from threefold source, 
the Five Tribes’ prosperer, must be .... 
Invoked in every deed of might.’ 
एकं न्‌ त्वा सतूर्पाते पांचजन्यं जातं शुणोमि Wan AAN । 
तं मे जगृश्र आशसो नविष्ठं दोषा वस्तोहेवमानास EEG 
Rigveda, V. 82. il. 
“I hear that thou wast born sole Lord of heroes of the Five races 
Famed among the people 


As such my wishes have most lately grasped him, invoking Indra both 
at eve and morning 


ऋषि नरावंहसः पांचजन्यमृबीसादर्ति मुंचथोगणेन । 
मिनंता दस्योरशिवस्य माया अन्‌पूव्व॑ वृषणा चोदयंता॥ 


Rigveda, 1. 117. 3 
‘‘ Ye freed sage Atri, whom the Five tribes honoured, from the 
strait (अंहसः) ye Heroes, with his people 
Baffling the guiles of the malignant Dasyu, repelling them ye Mighty, 
in succession 
From these and several other passages Zimmer opposes the view 
referred to above. It is indeed difficult to accept the view that this 
term was used to include even the Dasas when we find how the 
Aryans and Dasas were sharply distinguished. Neither  Janasah 
(Rigveda, II. 12. 12) nor Manusah (Rigveda, VIIT. 9. 2; I. 52. 9; VIII. 
70. 11; X. 28. 8) could be used of the non-Aryans by the Vedic Rishis. 
Besides, the above passages will show that ' Soma’ is referred to as 
being among the Five tribes; these Five tribes are referred to as being 
on the Sarasvati and Indra is said to belong to them. All these will 
7—1868 B. 
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be inconsistent with the inclusion of non-Aryans in the expression 
* Pancha Janah’. Zimmer concludes that Aryans alone were meant 
and it meant the five tribes of Anus, Druhyus, Yadus, Turvasas and 
Purus 

The Rigveda sometimes refers to these five tribes though not 

expressly calling them as ‘ Pancha Janah °. Thus we hav 
यदिद्राग्नी यदुष तुवशंषु यद्द्र ष्वनूषु पूरुषु स्थ: | 
अतः परिवृषणावा fe यातमथा सोमस्य पिबतं सुतस्य ॥ 
Rigveda, I. 108. 8. 
‘Tf with the Yadus, Turvasas, ve sojourn, with Drubyus, Anus, 
Purus, Indra, Agni 
Even from thence, ye mighty Lords, come hither, and drink libations 
of the flowing Soma 

In the Satapatha Brahmana and Aitareya Brahmana the five 
people are opposed to Bharatas and we have there reference to seven 
people also. All these strengthen Zimmer's view. 

Recently Dr. Kedar, in Chapter IV of his book entitled The 
Vedasthan, gives highly thought-provoking account of “The tribes 
of the Rigveda ”’ 

According to him the five principal Tribes of the Aryan stock 
mentioned in the Rigveda are the Yadus (ge) the Turvasas- (gag) 


the Anus (अनु), the Druhyus (zgi) and the Purus (पुरु) ह्य. © These 


tribes on account of their long sojourn in the tracts occupied by them 
gave their names to those tracts,—-names which can be detected even 
to-day, after the lapse of thousands of years. ' 

According to Dr. Kedar Asia Minor was divided into three por- 
tions, the Western, the Eastern and the Central. The Western tract 
was occupied by the tribe of the Druhyus and the Eastern by the Purus. 
The Purus were the most important of these tribes and their territory 
included a large portion of Armenia. Syria was occupied by the Yadus 
and the Anus were the occupants of Kurghan, a trans-Caspian tract. 

"The learned author proceeds to say that the Yadus occupied 
Syria which included Palestine and this region thus obtained the name 
Judah which remained in vogue till it was changed into Judea by the 
Greeks and the Romans. 

The Turvasas according to Dr. Kedar, gave their name to the 
region covered by Mt. Taurus 

The Purus were living on both the banks of the river Sarasvati 


उभे यत्ते महिना ast अंधसी अधिक्षियंति पूरवः। 


सा नो बोध्यवित्री मरूत्सखा चोद राधो मघोनां।। 
Rigveda, VII. 96. 2 
'" Oh Sarasvati, with white waters since the Purus have resorted 
to both of vour banks as on account of your glory, you the 
protectress instruct us and |in alliance with the Maruts, give 
wealth to us who are prepared to perform Bacrifices."' 
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The Purus in course of time became sub-divided into the Kurus 
and the Purus. The Northern portion of Armenia was occupied by the 
Kurus and the Southern by the Purus. 

The tribe of the Druhyus, according to Dr. Kedar, gave its name 
to the province of 'Trohia which included in later times the ancient city 
of Troy. | 

The Druhyus were closely associated with the Turvasus and 
another group named Bhrigus. l 


पुरोडा इत्त॒वंशों यक्षरासीद्राय मत्स्यासो निश्चिता अपीव। 


ate चक्रभ गवो द्र ह्मवरच सखा सखायमतरद्विषचो: ॥ 
Rigveda, VII. 18. 6. 

The king of the Turvasas, a performer of sacrifices, was the leader 
(in the war). 

The Bhrigus and the Druhyus though subjugated and brought 
under control for acquiring wealth like the people of the Matsva country, 
quickly joined the Turvasu. 

Between the two contending parties the friend (Indra) saved his 
friend (Sudasa). 

According to the learned Doctor the Bhrigus were the later 
Phrygians and were the occupants of Phrygia which is situated to the 
last of the region of Troy. | 

Dr. Kedar then gives us a number of minor Aryan tribes named 
in the Rigveda. These are Prithus and Parsus, Kavashas, Bharatas 
and ‘Tritsus. ‘Those several tribes are referred to in the following texts 
of the Rigveda :— 


, यृवां नरा पश्यमानास आप्य प्राचा गव्यंतः पृथपर्शवो यय्‌: । 
दासा च वृत्रा हतमार्याणि च सुदासमिद्रावरुणा वसावतं | 
Rigveda, VII. 83. | 
"Oh you Indra and Varuna, the warriors Prithus and Parsus, 
seeing vou friendly towards them and desirous of obtaining wealth, 
have proceeded to the East. Destrov the Dasas, the mitras and the 
unfriendly Arvans and protect Sudas.” e 


यहां कक्षीवां उत aera ऋषियंद्वां दीर्घतमा जुहाव। 
पृथी यद्वां वेन्यः सादनष्वेवेदतो अश्विना चेतयेथां॥ 
: Rigveda, VIII. 9. 10. 


. “Oh Ashvins, as Kakshivan Rishi pleased vou, as Vyashva also 
pleased you; as Dirghatama Rishi also pleased vou; as in Sacrificial 
houses Prithu, the son of Vaina pleased you, so know vou that this 
hymn of mine is meant for your pleasure." है 


संमा तपत्यभितः सपत्नीरिव पर्शवः। 


नि बाधते अमतिनंग्नता saat वेवीयते मतिः॥ nE «à 
| Rigveds,. X. -88,-.9. 
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“The Parsus troubled me on all sides as co-wives trouble their 
husband. My stupidity (due to povérty) afflicts me. My nakedness 
(due to want of clothes) afflicts me. Starvation afflicts me. My mind 


trembles (at the sight of enemy) just as a bird trembles at the sight 
of a hunter.” 


मूषो न शिशना व्यदंति माध्यः स्तोतारं ते शतक्रतो। 
सकृत्सु नो मधवन्नि द्र मुडयाधा पितेव नो भव॥ | 
Rigveda, X. 38. 8. 


“Oh, Indra, the Mushas and Shisnas torture me in a way in 
which even the evils of life do not torture ine. I am singer of your 
praise. Make me happy once at least. Be to us like father.” 


भिनत्पुरो नवतिमिद्र पूरवे दिवोदासाय महि दाशुषे 
नृतो ATT दाशुष नृतो । 
अतिथिग्वाय शंबरं गिरेरुग्रो अवाभरत्‌ । 
महो धनानि दयमान ओजसा fasar धनान्योजसा || 
Rigveda, I. 130. 7. 


“Oh you master-dancer in battle, you have destroyed ninety forts 
with your Vajra for the sake of Puru Divodasa the great giver of gifts.” 


त्वामीड अध द्विता भरतो वाजिभिः शुनं। 
ईजे यज्ञेषु यज्ञियं ॥ 
Rigveda, VI. 16. 4. 
“ Bharata sang your praises with the materials for oblations with 


the twofold object of obtaining bliss and avoiding evil. He then after 
praising you performed a sacrifice to you.” 


प्र्रायमग्निर्भरतस्य शृण्वे वि यत्सूर्यो न रोचते बृहद्भाः । 


अभि यः qe पृतनासु तस्थौ द्य॒तानो देव्यो अतिथिः शुशोच ॥ 
Rigveda, VIT. 9. 4. 


“This Agni (fire), who is of the proprietorship of Bharata is very 
famous. He shines brilliantly like the sun. The heavenly guest, 
who has defeated the Purus, has shone with full glory.” 


दाशराज्ञे परियत्ताय विश्वत: सुदास. इंद्रावरुणावशिक्षतं | 


दिवत्यंचो यत्र नमसा कर्पादनो धिया धीवं तो असपंत तृत्‌सव: 1 
Rigveda, VII, 88. 8. 


‘‘ Oh Indra and Varuna, When at the time of the war of ten kings, 
Sudas was surrounded by his enemies, you gave him your support and 
strength. In that region, the Tritsus worshipped you (and thereby 
propitiated you) with oblations and hymns. These Tritsus who were 
experts in rituals wore clean white garments and had plaited hair on 
their heads." . | 
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इंद्रावरणा वधनाभिरप्रति भेदं वन्वंता प्र सुदासमावतं | 
ब्रह्माण्येषां श्वणुतं हवीमनि सत्या तृत्सूनामभवत्‌पुरोहिति:॥ 
Rigveda, VII. 83. 4. 
“Oh Indra and Varuna, You who have destroyed Bheda who 
could not be overcome by weapons. You have protected Sudas. You 
have heard the hymns sung by the Tritsus and consequently my 
priesthood among the 'lritsus has become fruitful.’ 


दंडा इवेदगो अजनास आसन्परिच्छिन्ना भरता अर्भकासः। 


अभवच्च पुरएता वसिष्ठ आदित्तृत्सूनां विशो अप्रथंत॥ 
Rigveda, VII. 33. 6. 
‘‘ The Bharatas were like sticks which had been stripped bare of the 
leaves and were in fact children. When Vashistha became their 


leader, thé tribe of the Tritsus increased and spread itself all over the 
land.” 
आवदिद्रं यमुना तृत्‌सवश्‍च प्रात्र He सवंतातामुषायत्‌। 
KATATA शिग्रवो यक्षवशच बलि शीर्षाणि जभ्ररश्व्यानि i 
Rigveda, VII. 18. 19. 
“In this war Indra destroyed the Bhedas (who were the enemies of 
Sudas). The Yamuna and the Tritsus were highly gratified and gave 
Indra an ovation. The tribes of Ajas, Shrigrus and Yakshus offered 
presents of heads of horses to Indra.” 
आ पक्थासो भलानसो भनंतालिनासो विषाणिनः शिवास:। 
आ योध्नयत्सधमा आय्यंस्य गव्या तृत्सुभ्यो TATA AAN 
Rigveda, VII. 18. 7. 
“The Pakhtas, Bhalanas, the Alinas, the Vishanin, and the Shivas, 
came shouting war-cries. Indra maddened with Soma juice took the 
cows of the Aryans with the Tritsus in his safe custody and then 
destroyed the enemies.” 


zen अदिति स्रवयंतोऽचेतसो faenpe परुष्णीम्‌ | 
मह्लाविव्यकपुथिवीं पत्यमानः पशुष्कवरदायच्चायमान: || 
Rigveda, VII. 18. 8. 


~ “ The evil-intentioned, stupid, enemies of Sudas broke the banks of 
the proud Parushni whose water had risen to the banks. Sudas 
covered the earth with his glory. Kavi, the son of Chayamana who 
was caught while running away was killed like a beast. 


ईय्‌रथं न ad परुष्णीमाशुषचनेदभिपित्वं जगाम | 


सुदास इंद्र: gaat अमित्रानरंधयन्मान्‌ षे वधिबाचः॥ 
Rigveda, VII. 18. 9. 
The enemies, however, could not reach the lower stream of the 
Parushni. They were caught and (probably drowned in the stream 
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while fording the river. The horse (cavalry) of Sudas managed 10 
reach its destination. Indra destroved the prattling enemy youths for 
the sake of Sudas.” | 


Aq क॑ सिधुमेभिस्ततारेवेन्नु कंभेदमे भिजंघान | 
; एवेन्नु क॑ दाशराज्ञ सुदासं प्रावदिद्रो ब्रह्मणा वो वसिष्ठा: i 
Rigveda, VII. 38. 8. 
“In this way Sudas crossed the river Sindhu with the help of 
Vashistha. Similarly with their help, Sudas killed the Bhedas; so 
also when the war of ten kings was going on, Indra protected Sudas, 
pleased as he was with your hymns.” 


इमं मे Te यमन सरस्वति शातुद्रि स्तोमं सचता परुष्ण्या | 
असिक्न्या मरुद्रधे वितस्तयार्जीकीये श्रृणाह्मा सुषोमया॥ . 
Rigveda, X. 7४, 5. 
“Oh Ganga, Yamuna, Sarasvati, Sutudru; Oh, Parushni with 
Asikni. Oh, Marudvridha with Vitasta; Oh, Arjikiva with Sushoma,; 
hear this my hymn.’’ 


अहं गुंगुभ्यो अतिथिग्वमिष्करमिषं न वृत्रतुरं विक्षु धारयं । 
यत्‌पर्णयध्न उत वा करंजहे प्राहं महे वृत्रहत्ये अशुश्रवि ॥ 
Rigveda, X. 48. 8. 
“ When I heard about the news of the war in which Parnaya and 
Karanga were killed, I, for protecting the people of the country of 
the Gungus, invited for my help Atithigva who is the slayer of 
enemies just as people requisition food for their support. 


सरस्वति देवनिदो नि बर्हय प्रजां विश्वस्य बृसयस्य मायिन: | 


उत क्षितिभ्योऽवनीरविदो विषमेभ्यो अस्रवोवाजिनीवति॥ 
Rigveda, VI. 61. 3. 
'* Oh Sarasvati kill the caluminators of Gods. So also kill the son 
of Brisaya who has dominated the world with his wiles. You recover 
the lands from the Asuras, Oh you producer of food, make poison flow 
for them °’ (through your waters). 


इयमददाद्रभसमराच्य्‌तं दिवोदासं वध्रप्रशवाय दाशुषे। 
'या शश्‍वंतमाचखादावसं पणि ता ते दात्राणि तविषा सरस्वति | 
Rigveda, VI. 61. 1. 
‘‘ Sarasvati gave the Vadhryashva, the maker of oblations, Divodasa 
who had been turned out from the city Rin and who was fleet-footed. 
She (Sarasvati) destroyed the selfish Panis.- Oh Sarasvati your gifts 
are great.” | | 
| fate वां रसया सिचदश्वानुघुणा वयोऽरुषासः परिग्मन्‌। 
` तदूष्‌ वामजिरं चेति यानं येन पती भवथः सूर्य्यायाः ॥ 
Fe v SE Ap Rigveda, IV. 48: 6. 
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“ The Sindhu (by which is meant the Euphrates) has made your 
horses wet by the spray of the ripples of the Rasa. Your horses 
shining with lustre are moving about. Your conveyance by which 
you became the husband of Surya, is called swift."' 

तृष्टामया प्रथमं यातवे सजूः सुसर्त्वा, रसया दवेत्या. त्या । 
त्वं सिंधो कुभया गोमतीं क्रम्‌ मेहत्न्वा सरथं याभिरीयसे ॥ 
Rigveda, X. 75. 6. 

“Oh Sindhu you first unite with the Trishtama on your onward 
march (after descending on the plains from the highlands) and then 
meeting Susartu, Rasa, Shweti, Kubha, Gomati, Krumu and 
Mehatnu. You proceed further in a joint chariot.” 

स dew दशमायं दशोरिं तूतुजिमिद्र: स्वभिष्टिसुम्न: | 
आ qu शश्‍वदिभं द्योतनाय मातुनं सीमुप सृजा इयध्ये॥ 
Rigveda, VI. 20. 8. 

“Indra who gives attractive pleasures, reduced to submission, 
for king Dyotana, the crafty Vetasus, the swift Dashonis and the 
multitudinous Tugra as mother does her children.” 

'त्वं रथं प्र भरो योधमृष्वमावो GpEJed वृषभ दशद्युं । 
त्वं qu वेतसवे सचाहन्त्वं तुजि गृणंतमिद्र तूतोः ॥ 
Rigveda, VI. 26. 4. 

“Oh Indra, vou brought a great fighting chariot for Vrishabha 
who was battling against the Dashadyu. You killed the Tugras who 
had been joined by the Vetasus. You protected Tuji who was singing 
your praises.'' 

अहं पितेव dag रभिष्टये तुग्रं कुत्‌साय स्मदिभं च रधय। 

अहं भूवं यजमानस्य राजनि प्र यद्भरे तुजय न प्रियाधृषे || 
: Rigveda, X. 49. 4. 
‘ ‘AS a father provides for his son, I have for the sake of Kutsa 
reduced to submission Vetsus with Tugra With his followers. I am 
efficient for doing great things for the prosperity of those who make 
sacrifices to me. I have made Tuji strong for overcoming his enemies.’ 


यत्तदत्सूर एतश ah वातस्य पणिना | 
वहत्‌कुत्‌समार्जुनय शतक्रतुः त्‌सरद्गंधवेमस्तृतं | 
Rigveda, VIII. 1. 11. 
‘‘ When Surya attacked Etasha, Indra carried Kutsa son of 
Arjuni with his horses moving with the speed of wind (for saving 
Etasha) and fought against the unconquerred Surya.” 
य ऋते चिदभिश्रिषः पुरा जत्रुभ्य आतुदः। 


संधाता संधि मघवा पुरूवसुरिष्कर्ता frg GP पुनः॥ 
Rigveda, VIII. 1. 12. 
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'* Indra who has abundant resources, closed the wound on the neck 
of Etasha without ligature before making an incision. Indra makes 
whole, a mutilated part or an injured part again.” 

The Rigveda also mentions several non-Aryan tribes or clans. 
The chief among these are Ajas, Yakshu, Shimyus and shigrus. These 
are mentioned in the following texts :— 

अर्णांसि चित्पप्रथाना सुदास इंद्रो गाधान्यक्ृणोत्सुपारा | 
add जिम्य्‌ मुचथस्य नव्यः शापं सिधूनामकृणोदशस्तीः ॥ 

ea | Rigveda, VII. 18. 5. 

he praiseworthy Indra made the rivers shallow and fordable 


for the sake of Sudas. But the enthusiastic Shimyus were made to 
curse the fury of the waters.’’ 


दस्यूञ्छिम्यू gT एवेहंत्वा पृथिव्यां शर्वा निबर्हीत्‌ | 
सनत्‌क्षेत्रं सखिभिः द्वित्न्येभिः सनत्सूर्यं सनदपः gari 
Rigveda, F. 100. 18. 
“The much praised Indra struck the Dasyus and Shimyus with 
his weapons. He armed with his Vajra occupied their territory with 
his shining associates and also occupied the Surya country and the 
region of waters.” 
The tribe of Panis figures prominently in the Rigveda. These 
Panis seem to be regarded as of non-Aryan race : 
अग्नीषोमा चेति तद्वीर्यं वां 
यदमुष्णीतमवसं पाण गा: । 
अवातिरतं वृसयस्य शेषोऽविदतं 
ज्योतिरेकं बहुभ्यः ॥ | 
Rigveda, 1. 93. 4. 
“Oh, Agni and Soma, you have by your prowess deprived the 
Panis of their cows by which they carried on their livelihood; you have 
killed the remaining scion of the family of Brisaya. Both of you are 
it appears in many forms." 
किमिच्छंती सरमा प्रेदमानड्‌ दूरे ह्यध्वा जगुरिः पराचे: । 
कास्मेहितिः का परितकक्‍्म्यासीतूकथं रसाया अतरः पयांसि॥ 
Rigveda, X. 108. 1. 


"With what object has Sarama come to this place? What long 
distance she has traversed? What is your work with us? What places 
you have journeyed through? Have you crossed the river Rasa?” 


अन्‌ नोदत्र हस्तयतो अद्रिराचन्येन दशमासो नवग्वाः। 


ऋतं यती सरमा गा अविदद्विषवानि सत्यांगिराइचकार॥ 
Rigveda, V. 45. 7. 


‘‘ The press-stone when handled in this land caused a resounding 
noise. With the help of this (press-stone) the Nawagvas invoked you 
for the ten months. Sarama went by the path of the moral laws and 
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recovered the cows; The Angirasas enunciated and established the 
universal truth.’ 


एता धियं कृणवामा सखायोऽप या मातां ऋणुत ब्रजं गोः। 
यया मन्‌ विशिशिप्रं जिगाय. यया वणिर्वंकुरापा पुरीषं ॥ 
| Rigveda, V. 45. 6. 
‘‘ Oh associates, come and join in prayers by which the mother 
(Sarama) opened out the pen of cows. By these prayers Manu con- 


quered the barbarians (Vishishipra) and the merchant Vanku obtained 
the land called Pureesh.’’ 


आ सूर्यो यातु सप्ताश्व: क्षेत्रं यदस्योविया दीर्घयाथे | 
रघुः शयेनः पतयदंधो अच्छा युवा कविर्दीदयद्‌गोष्‌' गच्छन्‌ ॥ 
Rigveda, V. 45. 9. 
“ Let Saptashva, the king of Surya country, come to us on the 
long jourr®y, we have to traverse his very extensive country. While 
the young sage was moving, shining with lustre, among the cows, the 
swift eagle (Shyena) swooped directly upon the oblations.” 
विश्वे अस्या व्यूषि माहिनायाः सं यद्गोभिरंगिरसो नवंत | 


उतूस आसां परमे सधस्थ ऋतस्य पथा सरमा fau i 
Rigveda, V. 45. 8. 


“All the Angirasas, on the triumph of the great messenger, met 
the cows and then the milk and other products of the milk of the cows 
became serviceable for the performance of a great sacrifice. Sarama 
recovered the cows by the path of the moral laws.” 


आ सूर्यो अरुहच्छुक्रमर्णोड्यक्त यद्धरितो वीतपृष्ठा: | 
उद्ना न नावमनयंत धीरा आश्गण्वतीरापो अर्वागतिष्ठन्‌ ii 
Rigveda, V. 45. 10. 


4 


“ When the king of Syria yoked the horses with shining backs 
to the chariots, he crossed the bright Arna. The courageous or wise 
men (Syrians) carried the cows through Arna as they would do by boats. 
Even the waters prompted by a sense of obedience, flowed under the 
surface with face downward.”’ 


धियं वो अप्सु दधिषे स्वर्षा ययातरन्दश मासो नवग्वाः। 


अया धिया स्याम देवगोपा अया घिया तुतुर्यामात्य हः || 
Rigveda, V. 45. 11. 


'" Oh Gods, while crossing the waters or passing through the 
rains J offer or have offered you my prayer which confers every boon. 
It was by this prayer that the Nawagavas completed their sojourn of 
ten months; it is by this prayer that we become the proteges of Gods. 
It is by this prayer that we shall pass safely beyond affliction.’ | 

Dr. Das points out that the people living in ancient Sapta Sindhu 
in Rigvedic times were divided into many tribes, five of whom deve- 

. 8--188 १. 
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loped a homogeneous civilization, worshipping the same gods, and 
performing the same religious rites and ceremonies, though occasionally 
quarrelling and warring among themsclves. In his opinion the Bhara- 
tas who lived on the banks of Saraswati, Apaya and Drisadvati and 
were a powerful and famous tribe in Rigvedic times were algo included 
in the list, the Yadus and.Turvasas being regarded as one tribe. lt 
seems, however, that Yadus and Turvasas were two distinct tribes in the 
early Rigvedic period. It may be that the Bharatas became powerful 
only later on. 

According to Dr. Das, Purus lived on the banks of the Upper 
Indus on the border of Gandhara. According to Zimmer the Tritsus 
occupied the country to the east of the Parusni. The Yadus, Turvasas 
and the Anus and Druhyus probably lived on the lower valleys of the 
then Sarasvati. 

The Kurus are one of the most ancient and promingnt of the 
Vedic Aryan tribes. In the Rigveda itself they are not very promi- 
nently mentioned as a people. There is evidence to connect these 
Kurus with the Purus of the earlier period. In Rigveda IV. 38. 1 and 
VII. 19. 3 we are told of Trasadasyu as a King of the Purus. Kuru 
Sravana, a prince of the Kuru family is also called Trasadasyava or a 
descendant of Trasadasyu in Rigveda, X. 33. 4. The Purus were set- 
tled on the Sarasvati, and it seems that the Purus and the Kurus were 
a united people going by the name of Kurus during the present 
period inhabiting the country above named. Oldenberg conjectures 
that the Kuru people, as known later, included some of the tribes refer- 
red to by other names in the Rigveda. According to him it is likely 
that the Tritsu-Bharatas who appeared in the Rigveda as enemies of 
the Purus, later coalesced with them to form the Kuru people. There 
is evidence that the Bharatas occupied the territory in which the Kurus 
were found later. Professor Keith is also of the same opinion. Later 
on in the Brahmana literature these Kurus are given the greatest pro- 
minence and there they are named as connected with the Panchalas, 
the Kuru-Panchalas forming a sort of federation. 


The Panchalas, with the Kurus are most intimately connected 
with the Vedic civilization of the later period. In the Rigveda they 
appear to have been known by a different name. The federation 
Kuru-Panchala might have been the result of the great war of 
Kurukshetra. The Satapatha Brahmana tells us that the Panchalas 
were called Krivis in ancient times: Krivi was a tribal name in the 
Rigveda. Zimmer thinks that these Krivis resided in the region 
near the Sindhu and the Asikni in the Punjab. 
| The name Panchala again has given rise to much speculation, 
it being supposed that the name indicates coalescence of five different 
tribes into a united one. The suggestion however is not very probable. 
At any rate no such coalescence is traceable during the Rigvedic 
period. 
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The plain of the Kurus, the countrv of the Matsyas, Panchalas 
and  Surasenakas form, according to Manu the country of the 
Brahmans and is immediately after the Brahmavarta. The great 
kingdom of Panchala extended from the Himalayas to the Chambal 
river and was divided into two kingdoms, viz., (1) the North Panchala, 
the district of the United Provinces lying ‘east of the Ganges and 
north-west of Oudh and (2) South Panchala, the country between the 
Jumna and the Ganges to the east and south-east of the Kurus and 
Surasenas. 

These Aryan tribes frequently quarrelled with each other. 
There was ultimately a great war at Parushni between king Sudas of 
the Tritsus on the one side and ten different kings of the different 
tribes on the other. These ten kings formed a temporary confideracy. 
They were however defeated by king Sudasa. 

Tt is difficult to conceive what was the ultimate effect of this 
victory of Sudasa. Dr. Das savs that as a result of this war all the 
important Aryan tribes of Sapta Sindhu were brought under one rule, 
i only for a time, and the Tritsus and the Bharatas probably 
amalgamated as one people. No doubt we are told that as a result of 
the victory Sudas ‘‘ quickly demolished their strongholds and their 
seven cities,” annexed the territory of the Anus and humbled the 
Turvasas, the Druhyus and the Bharatas. The turbulent bheda was 
brought under subjugation. and the ajas, the sigrus and the yaksus 
were also subjugated. Whether these were really anything beyond the 
immediate and temporary effect of the war, it is difficult to' conjecture. 

Jt thus appears probable that the Vedic Aryans were divided 
into different tribes. No doubt from the remotest time the Vedic 
Aryans were racially distinct from the non-Aryan inhabitants of India. 
As amongst themselves also there seems to have been no tribal unity 
in these early days. Yet these early invaders, though split up into 
many tribes seem always to have been conscious of a unity of race and 
religion. From the end of the Rigvedic period onwards they seem 
to have been characterized religiously by particularism, there being 
different Vedie schools, and the whole body of the Aryans being divided 
into these different schools. The dismemberment of law in such cases 
would be a necessary consequence and there seems to have been no 
unity in this respect till a later period. 


LECTURE IV 


VEDIC SOCIETY 

Before proceeding further it will be pertinent to give an account 
of the internal arrangement of the Rigveda. As has been pointed out 
by Weber,’ the Rigveda Samhita presents a two-fold subdivision : the 
one, purely external and evidently the more recent; the other, more 
ancient and based on internal grounds. The first distribution is into 
eight astakas nearly equal in length, each being subdivided into as 
many adhyayas and each of these again into about 33 vargas, usually 
consisting of five verses. The latter form of subdivision is into ten 
mandalas resting on the variety of authors to whom the hymns are 
ascribed. The first and the tenth mandalas contain songs by Rishis 
of different families; but the mandalas from the second to the ninth 
contain songs of Rishis belonging to particular families. Thus the 
second mandala contains songs belonging to Gritsamad; the third 
belongs to Visvamitra; the fourth to Vamadeva; the fifth to Atri; the 
sixth to Bharadvaja; the seventh to Vasistha; the eighth and the 
ninth mandalas mainly contain songs belonging to Kanva and to 
Angiras respectively. By the names of these Rishis we must 
understand not merely individuals but also their families. 

The hymns in each separate mandala are arranged in the order 
of deities addressed. Those addressed to Agni occupy the first place; 
next come those addressed to Indra and thereafter those to other gods. 
The arrangement of the ninth book seems due to all its hymns being 
addressed to the single deity, Soma. 

Prof. Max Miller? suggests that mandalas I-VII formed a 
series of collections whith formed the nucleus of the Rigveda to which 
the remaining mandalas were successively added. A comparison of 
the first and the eighth mandalas seems to strengthen this view. 
These seem respectively to have been added at the beginning and the 
end of a previously existing collection. With regard to the tenth 
mandala it is now generally asserted that its hymns came into being at 
a time when the first nine already existed. Their composers grew Up 
in the knowledge of the older books with which they betray their 
familiarity at every turn. E 

The above survey seems to indicate that, while the origin of the 
songs of the Rik, at least of the family books, dates from almost the 
primitive time, the redaction of the Rik Samhita took place only at a 
period when the Brahmanical hierarchy was almost fully developed. 
The tenth mandala of the Rigveda seems to be the product of this age. 
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It is generally believed that the Kosala-Videhas and Kuru-Panchalas 
were specially instrumental in effecting this redaction. 

It wil be profitable to remember in this connection that the 
vedic hymns did not in those ancient days have the same significance 
to their readers or chanters as to us. These were revored as the 
revealed words of God: a sacred object, in which every jot and tittle 
uttered had a magical potency and therefore an immeasurable 
Importance. 

Prof. Toynbee’ writing on ‘‘ The Graeco-Roman Civilization ° 

says :— 
‘Our Jewish Rabbinical way of studying a book has merits 
which are so obvious that one need not dwell on them. When once 
one has been drilled into this discipline, one continues, for the rest of 
one’s life, to read everything with a closeness and thoroughness which 
is, most certainly, much better than the way in which one reads a 
newspaper en route to one’s office. This is a lesson which is never 
to be forgotten, but it is not the last lesson to be learnt from a study 
of the Graeco-Roman civilization. We cannot resign ourselves to that 
drastic and misleading limitation of outlook which is the defect of the 
virtue of the microscopic, intensive Rabbinical study of a sacred book 
or a classic. The Rabbinical outlook has two vices: It inclines one to 
think of a book as a thing in itself—something static and dead— 
instead of seeing it, for what it is, as the material track or echo or 
debris of human action (for intellectual acts are as authentic a form 
of action as exertions of will-power or of physical energy). 

The second vice is really the same thing stated in more general 
or philosophic terms. The Rabbinical method of study makes one 
inclined to think of life in terms of books instead of vice versa. The 
opposite method—which is the Greek line of approach—is to 
study books not just for their own sake, but also because they are the 
key to the life of the people who wrote them.” 

These observations will apply equally to the study of the vedic 
hymns as also to what importance is to be attached to .the redaction 
of the Vedas. It is now beyond our capacity even to guess whether 
this effort at redaction of the Vedas psychologically took the form of 
any sort of ' homesickness ' for what now looked like a golden age in 
the past, an age in which the vedic Aryan life had apparently been a 
happier and more splendid thing than it was when this redaction was 
attempted. It may be that the people who felt like this in that later 
age ''sought salvation in archaism: in a deliberate attempt at an 
artificial resurrection of past happiness and beauty and greatness.” 
Bevond what was salvaged through this redaction nothing of the 
earlier age remained. 

The significance of the fact of redaction of the Vedas has been 
guessed to be that the vedic Aryans of this age being conscious of their 
common origin felt that all these sayings were authentic records by 
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whichever Rishi of whichever tribe these might have been pronounced. 
In spite of their difference they felt this unity. 

T idea. of Mb : i 

he idea of bringing together the different family collections 
would seem first to have suggested itself to the priests at a time when 
the hitherto divided Aryan tribes had moved from the Punjab to the 
eastern plains and became consolidated into larger communities. 

T : 

o the same period also we may refer the first attempts at a 
systematic arrangement of the entire ceremonial of worship, and the 
definite distribution of the sacrificial duties among four classes of 
priests, viz., the Adhvaryu ( अध्वर्य ) or the performer of the material 
part of the sacrifice; the Udgatri (gama) or chanter of hymns; the 
Hotri ( होतृ ) or the performer of solemn sacrificial function; and the 
Brahman (ब्रह्मन्‌ ) or superintendent of the entire performance. 


We need not stop here to discuss the value of rites and symbolic 
ceremonials. No doubt there have been historical founders of religion 
who looked down upon ritualism as one of the fetters which bind men 
to illusion and prevent them from attaining enlightenment. But 
attainment of enlightenment might not have been the sole object of 
religion and might not have been the universal aim. So long as there 
would remain different psychological types and degrees of mental 
development, attachment to traditional ceremonials and belief in the 
magical efficacy of rituals would not be without social significance. 
Such attachment may be a fetter to the attainment of enlightenments. 
But these traditional ceremonials and rituals may help such individuals 
as have neither the desire nor the capacity for enlightenment to behave 
a little better than they otherwise would have done. 

If religion is to be “a system of education by means of which 
human beings may train themselves, first, to make desirable changes 
in their own personalities and, at one remove, in societv, and, in the 
second place, to heighten consciousness and so establish more adequate 
relations between themselves and the universe of which they are 
paris," * this possible effect on mass behaviour of rituals and 
ceremonials can hardly be neglected. , 

Tradition ascribes this task of redaction of the Vedas to Vyasa 


Parasarya ( व्यास पारासय्ये ),the putative father of Pandu and Dhritarastra. 


Dr. Pradhan * has shown that the Rigvedic hymns were composed even 
up to the time when the forest of Khandabaprastha was burnt down 
by Arjuna Pandava. From this we may extend the lower limit of the 
Rigvedic period up to some of the incidents described in the 
Mahabharata. The Rigvedic age may thus conveniently be divided 
into two sub-periods: The earlier one is really very obscure and we 
have scanty materials for attempting any history of that period. The 
later Rigvedic period may be taken to range between the time of 


. Rigvedie king Atithigva Divodasa (अतिथिग्वदिबोद) and the events of 
the Mahabharata. 
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As has been pointed out by Dr. Pradhan, it may indeed be wrong 
to confine ourselves only to the Vedic texts while exploring the history 
of this period. The Puranas and the epics may certainly throw much 
light on the subject. It will however be assuming too much if we take 
these Puranas and the epics as giving the correct history of the period. 
These materials, if utilized at all, must be done so cautiously. Indeed, 
for our purpose, it will be unsafe to rely on them in order to find out 
rhe customs and usages of a time which was admittedly much earlier 
than when these were composed. The safest materials for our purpose 
will be found in the Vedas 

It will be pertinent to notice here that the other Vedas must 
have been of later origin. The Rigveda does nowhere mention any of 
the provinces to the east of the Punjab, except casually mentioning the 
name of the Ganges and the Yamuna. ‘The Veda does not mention 
any river, mountain or province of southern India. ‘This shows that 
the Vedie Arvans did not penetrate into the Southern India even then. 

The Yajurveda, however, introduces us not only to a geographical 
urea different from that of the Rigveda but also to a new epoch of 
religious or social life in India. The centre of Vedic civilization is now 
found to lie farther to the east. We hear not much of the Indus and 
its tributaries. What is now prominent is the territory in the middle 
of Northern India occupied by the neighbouring peoples of the Kurus 
and Panchalas. The country of the former, called Kurukshetra, is 
specially the holy land of the Yajurvedas and of the Brahmanas 
attached to them. It lay in the plain between the Sutlej and the 
Jumna, beginning with the track bounded bv the two small rivers 


Drishadvati ( &argdt ) and Sarasvati ( सरस्वती ) and extending south-east- 
ward to the Jumna. It corresponds to the modern district of Sirhind 
Closely connected with, and eastward of this region, was situated the 
land of the Panchalas which running south-east from the Meerut 
district to Allahabad, embraces the territory between the Jumna and 
the Ganges called the Doab. 

The Yajurveda further gives us materials from which the existence 
of caste system seems to be clearly established. Not only do we find 
the four castes firmly established as the main division of Indian society 
in the Yajurveda, even most of the mixed castes known in later times 
are already found to exist. The social as well as the religious condition 
of the Indian people, therefore, now bear an aspect essentially different 
from those revealed to us in the Rigveda. 


The Samaveda is of little importance to us historically. It con- 
tains hardly any independent matter, all its verses except a few being 
taken directly from the Rigveda. Its contents are derived directly 
from the eighth and specially the ninth mandala, the ‘ Soma’ book 
The only significance of this Veda for our present purpose is that its 
necessity must have been felt when the rituals very much occupied 
the attention of the Aryans. 
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The Atharvaveda seems to be the latest in origin. At any rate 
it seems : probable that its hymns were not edited til after the 
Brahmanas of the Rigveda were composed. The geographical data 
contained in the Atharvaveda are but few, and furnish no certain 
evidence as, to the region in which these were composed. We 
find mention of Gandharis, Mujavats Mahavrishas, and Balhikas 
in the north-west and the Magadhas and Angas in the east. From 
this it appears that the Aryan culture spread further towards east during 
its age. 

It should be remembered that the name Anga occurs only once 
in the Atharvaveda in connection with the Gandharis, Mujavats and 
Magadhas as distinct peoples. The Veda says :— 


गान्धारिभ्यो मूजवद्भयो ङ्गेभ्यो मगधेभ्य: | 
Sew जनमिव शेवधि तक्मानं परिदद्मसि॥ (V. 22. 14) 
'* We to Gandharis, Mujavats, to Angas and to Magadhas 
Hand over Fever as it were a servant and a thing of Price ” 


These Angas seem to have been settled on the Sone and the 
Ganges. Pargiter inclines to regard them as a non-Aryan people that 
came over bv sea to eastern India. It seems Aryan knowledge did not 
extend further east. ‘lhe Vedic literature does not mention Vanga 
prior to the Baudhayana Dharmasutra. 


Dr. Pradhan * is inclined to believe that these Rigvedic Aryans 
were settled in the Deccan as well. He says ‘‘ Even the Southern 
Kosala, Chedi, Dasarna, Nisadha, Vidarbha, etc., situated at the foot 
of the Vindhyas were Aryan settlement during the Rigvedic period."' 


As the Southern Kosala and Vidarbha were just to the south of 


the Vindhyas he concludes that a portion of the Deccan was also 
occupied. l 


Inspite of what Dr. Pradhan has said, the southward migration 
of the Aryan people does not appear to have entered beyond the 
Vindhya hills as yet. ‘‘ Parvata ” in the Rigveda and the Atharvaveda 
is conjoined with giri in the sense of hill or mountain. In the 
Kausitaki Upanisad we are told of southern and northern mountains, 
the allusion evidently being to the Himalayas and the Vindhya ranges. 
Before this we find no allusion to the Vindhyas. 


The geographical and ethnical allusions contained in the 
Brahmana literature point to the regions along the Ganges and Jumna 
as the centre of Brahmanic culture. The Satapatha Brahmana, with 
ihe exception of those in Kandas 6-10 point almost exclusively to this 
region. In the legend about Videgha Mathava and his Purohita, 
Gotama Rahugana, tradition seems to have preserved a reminiscence 
of the eastward spread of Brahmanical civilization. 
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The Satapatha Brahmana in 1 Kanda, 4 Adhyaya, 3 Brahmana 
10 Sl. says— 

विदेघो ह॒ माथवोऽग्नि वेश्वानरं मुखेबभार तस्य गोतमो राहुगण ऋषिः पुरोहित आस तस्मे 

हू स्मामन्त्रप्रमाणो न प्रतिशृणोति नम्मेऽग्निर्वेशवानरो मुखान्निष्पद्याताऽइति ॥ 
“Now Mathava, the (king of) Videgha carried Agni’ Vaisvanara 
in his mouth. The Rishi Gotama Kahugana was his family priest. 
When addressed (by the latter), he made no answer to him, fearing 
lest Agni might fall from his mouth.” 

It was pointed out by Weber that this legend distinguishes 
three successive stages of the eastward migration of the 
Brahmanical hindus. In the first place the settlements of 
the Aryans had already been extended from the Punjab as far as 
the Saraswati. They then pushed forward, led by the Videgha 
Mathava and his priest, as far east as the river Sadanira which, accord- 
ing to Sayana, is another name for the Karatoya, (the modern Kuratee, 
on which Bogra lies) which formed the eastern boundary of the Videhas; 
or more probably the Gandaki (the modern Gunduck near Patna) 
which formed the boundary between the Kosalas and the Videhas. It 
would appear that for sometime the Aryans did not venture to cross 
this river. Sayana takes the hero of the legend to be Videgha. The 
Madhava is more probably intended here fer the name of that people 
and country. The Agni Vaisvanara of this legend is considered by 
Prof. Weber ° as a personification of Brahminical worship and civiliza- 
tion and the destructive effects of their extension. Among the peoples 
that occupied those regions, a prominent position is assigned to the 
closely allied luru-Panchalas. The Kurus occupied the districts 
between the Jumna and the Ganges, the so-called Madhyadesa or 
middle country and the Panchalas bordered on them towards the 
southeast. 

The names of the principal teachers of the Satapatha mark them 
as belonging to the land of the Kuru-Panchalas. This view seems to 
be confirmed by the fact that preference is given to a certain sacrificial 
practice on the ground that it is the one obtaining among these peoples. 

In the east of the Madhyadesa, we meet with another confederacy of 
kindred peoples, of hardly less importance at the time of the redaction 
of the Brahmana, viz., the Kosala-Videhas. In the legend above 
referred to they are said to be the descendants of Videgha Mathava, 
and to be separated from each other by the river Sadanira. The 
country of the Videhas, the éastern branch of this allied people, corres- 
ponding to modern Tirhut or Puruiya, formed in those days, the 
extreme east of the land of the Aryas. In the later books of the 
Satapatha, King Janaka .of Videha appears as one of the principal 
promoters of the Brahminical,religion; and especially as the patron of 
Yajnavalkya. 

We have already noticed that even during the earlier period there 
were different Aryan tribes in India and that there were inter-tribal 

9—1858 B, 
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conflicts amongst them. As a result of these inter-tribal conflicts we 
find that at different times different tribes rose in ascendancy. We 
‘mention here the name of the Kurus who appear as bv far the most 
important people in the Brahmana literature. 

There is clear evidence that it was in the country of the Kurus or 
the allied Kuru-Panchalas that the great Brahmanas were composed. 
The Brahmanas were ritualistic and theological in character. They 
dealt with the diversified symbolism of the rituals and were exceedingly 
imaginative in character. 

The Kurus are comparatively seldom mentioned alone, their name 
being usually coupled with that of the Panchalas on account of the 
intimate connection of the two peoples. The Kuru-Panchalas are often 
expressly referred to as a united nation. This united nation, however, 
comes into prominence during the period of the Brahmanas. 

Weber and Gricrson have sought to find traces in Vedic literature 
of a breach between the two tribes, the latter scholar seeing therein a 
confirmation of the theory that the Kurus belonged to the later stream 
of immigrants into India, who were specially Brahminical as opposed to 
the Panchalas who were anti-Brahmanical. In support of this view, 
Weber * refers to the story in the Kathaka Samhita of a dispute between 
Vakadalbhya and Dhritarastra Vaicitravirya, the former being held to 
be by origin a Panchala, while the latter is held to be a Kuru. In the 
Rigveda the Kurus do not appear under that name as a people. We 
are, however, told of a prince Kurusravana and of a Pakasthaman 
Kaurayana (Rigveda, X. 33. 4; VIIT. 3. 21). In the Atharvaveda 
there occurs as a king of the Kurus ' Pariksit °, whose son, Janmejaya, 
is mentioned in the Satapatha Brahmana as one of the great 
performers of the horse sacrifice (Atharvaveda, XX. 127. 7). 

Oldenberg * conjectures that the Kuru people as known later, 
included some of the tribes referred to by other names in the Rigveda. 
Kurusravana is in the Rigveda called Trasadasyava, descendant of 
Trasadasya who is well known as a King of the Purus. It is likely 
that the Tritsu Bharatas who appear in the Rigveda as enemies of the 
Purus, later coalesced with them to form the Kuru people. There is 
evidence that the Bharatas occupied the territory in which the Kurus 
were later found. Two of these Bharatas are spoken of in the Rigveda 
as having kindled fire on the Drisadvati, the Apaya and the Sarasvati. 
We are told : 
निर्मथितः सुधित आ सधस्थे यूवा कविरध्वरस्य प्रणेता । 
wq स्वग्निरजरो वनेष्वत्रा दधे अमृतं जातबेदाः॥ Rigveda, III. 98, 1. 


अमंथिष्टां भारता रेवदगिनं देवश्रवा देववातः सुदक्षम्‌ | 
अग्ने वि पश्य बुहताभि रायेषां नो नेता भवतादन्‌ द्यून्‌ ॥ Rigveda, III. 98. 9. 


नि त्वा दधे वर आ पृथिव्या इडायास्पदे सुदिनत्वे अहहा | 
दृषद्वत्यां मानुष आपयायां सरस्वत्यां रेवदग्ने दिदीहि॥ Rigveda, IIT. 28, 4. 
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“| Both Bharatas, Devasravas, Devavata, have strongly 
rubbed to life effectual Agni. 
He set thee in the earths' most loosely station, 
in Ilas’ place, the days of fair bright weather. 
On man, on Apaya, Agni, on the rivers Drishadvati, . 
Sarasvati, shine richly.” 

The territory of the Kuru-Panchalas is declared in the Aitareya 
Brahmana to be the middle country, Madhyadesa. A group of Kuru 
people still remained beyond the Himalayas as appears from the name 
Uttara Kuru. 

The geographical position of the Kuru-Panchalas renders it 
probable that they were later immigrants into India than the Kosala- 
Videhas or the Kasis, who seem to have been pushed into more eastward 
territories by a new wave of Aryan settlers from the west. It is 
suspected that the Vedic Kritvan had some connection with the Kurus 
or Krivis. The Rigveda names Kritvan in the plural with the Arjikas 
and the five peoples in Mandal IX. S. 65, 81. 23: 

य आर्जकिष्‌ कृत्वसु ये मध्ये पस्त्यानां। ये वा जनेषु पंचसु ॥ 

Rigveda, IX, 65, 28. 

The Arjikas seem to have settled in Kasmir even in these ancient 
days. Kribi is asserted in the Satapatha Brahmana to have been the 
older name of the Panchalas : 


अप्तोर्यामोऽतिरात्रस्तेन है तेन क्रव्य इजे पाञ्चालो राजा क्रिवय इति ह वे पुरा पञ्चाला- 
नाचक्षते तदेतद्‌गाथयाभिगीतम्‌ wea मेध्यमालभत क्रिवीणामतिप्रुषः पाञ्चालः परिवक्रायाः 


सहस्रशतदक्षिणमिति | 
Satapatha Br., XIII. 5. 4. 7. 


These Kribis appear in the Rigveda as settled on the Sindhu and 
the Asikni : 
याभिः मिंधुमवथ याभिस्तूर्वय याभिदंशस्यथा क्रिवि। 


मयो नो भूतोतिभिर्मयोभुवः शिवाभिरसचद्विष: t 
Rigveda, VIII. 90. 24. 
यत्‌सिधौ यदसिक्न्यां यतूसमुद्रेष्‌ मरुतः सुबहिषः। | 
यत्‌पर्वतेष्‌ भेषजं ॥ ` 
Rigveda, VIII. 20. 25. 
ताभिरा यातं वृषणोप मे हवं विश्वप्सुं विश्ववार्य। 
इषा मंहिष्ठा पुरुभूतमा नरा याभिः क्रिवि वावृधुस्ताभिरागगतं ॥ 
Rigveda, VIII, 22. 19. 
Zimmer ° conjectures that with the Kurus they made up the Vaikarns 
people. 

We have noticed above the character of the Brahmanas. Their 
object is to connect the sacrificial songs and formulas with the 
sacrificial rite, by pointing out, on the one hand, their direct mutual 
relations; and, on the other, their symbolical connection with each 
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other. In these Brahmanas we find the oldest rituals, the oldest 
linguistic explanations, the oldest traditional narratives, and the 
oldest philosophical speculations, 

These Brahmanas date from the period of the transition from 
Vedic civilization and culture to the Brahmanie mode of thought and 
social order. In fact, thesé helped to bring about this (transition. 
Some of them belong to the time of the commencement of this 
transition and others to that of its termination. 

The Brabmanas originated from, the opinions of individual sages, 
imparted by oral traditions, and preserved as well as supplemented in 
their families and by their disciples. ‘The more numerous these 
separate traditions became, the more urgent became the necessity for 
bringing them into harmony with each other. A comparatively large 
number of Brahinanas is still extant. In the case of each Veda such 
works at least as had come to be considered of the highest authority 
have been preserved although the practical significance of the 
Brahmanas was gradually more and more lost aud passed over to the 
Sutras. 

One important fact 1n connection with the Brahmanas must not be 
lost sight of. Hach Veda, we have noticed, had its own Brahimanas. 
But there is one feature nf them which indicates that these are the 
products of an era of unification. The difference between the 
Brahmanas of the several Vedas as to subject-matter is essentially 
this: The Brahmanas of the Rik, in their exposition of the ritual, 
generally specify those duties only which fell to the Hotri priest. 
The Brahmanas of the Saman confine themselves to the duties of the 
Udgatri. The Brahmanas of the Yajus, to the duties of the Adhvaryu. 
All these priests were necessary for the completion of the ritual. So 
these were meant for a united Aryan nation, not yet formed into 
different Vedic Schools. 

Of the Bralmanas of the Rik we have the Aitareya Brahmana 
and the Sankhayana (or Kaushitaki) Brahmana. They are closely 
connected with one another, treat essentially of the same matter, not 
unfrequently, however, taking opposite views of the same question. 

From the last book of the Aitareya Brahmana it seems that the 
scene of this Brahmana is the country of Kuru-Panchalas and Vasa- 
Usinaras. | 


Of the Brahmanas of the Saman the first and most important 
is the Tandya Brahmana also called Panchavinsa. This work, 
however drv and uninteresting in other respects, contains a mark of 
highly interesting legends as well as of information generally. 
Of special significance for the time of the composition of this 
Brahmana are, on the one hand, the very minute descriptions of the 
sacrifices on the Sarasvati and Drishadvati, and on the other, the 
Vratyastomas, or sacrifices by which Indians of Arya origin, but not 
living according to the Brahmanical system, obtained admission to 
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the Brahman community. The accounts of these latter sacrifices are 
preceded by a description of the dress and mode of life of those who 
are to offer them. 

From the absence of any mention of the Kuru-Panchalas or of 
Janaka, Weber supposes that the Brahmana came into .being in a 
different locality. The Brahmana names the kings of Kosalas and 
Videhas. 


Another Brahmana of this Veda is Chhandogya Brahmana. The 
first two adhyayas of this Brahmana are still missing; the remaining 
eight are preserved having the special title of Chhandogyopanishad. 
This is particularly distinguished by its rich store of legends regarding 
the gradual development of Brahmanical theology, and stands on much 
the same level as the Vrilad Aranyaka of the Sukla Yajus with respect 
to opinions, as well as date, place and the individuals mentioned. 
The Chhandogyopanishad seems to have a somewhat more western 
origin than the Vribad Aranyaka which may be located at the eastern 
part of Hindusthan. 

The Yajurveda is distinguished from the other Vedas by the great 
number of different schools which belong to it. ‘This is at once a 
consequence and a proof of the fact that it became pre-eminently the 
subject of study, inasmuch as it contains the formulas for the entire 
sacrificial ceremonies and indeed forms their proper foundation. 
The Yajurveda divides itself into two parts: the Krishna and the Sukla 
Yajus. These indeed have their matter in common, but differ in 
arrangement. 

The geographical and historical data found in these Vedas seem 
to point to the flourishing epoch of the kingdom of the Kuru-Panchalas. 
The 'l'aittiriya Aranyaka belonging to the Apastamba School, however, 
discloses its connection with the Dravidas and the Andhras. 

We may notice here in passing that the Aranyakas are highiy 
meditative in character, meditative in a naturalistie setting. These 
are the products of a meditation and a philosophical speculation arising 
in connection with an immediate apprehension and contemplation of 
nature when one, is immersed in an overwhelming tropical forest ol 
ancient India. These forest meditations caused a revival of the 
original basic intuition of the Rigveda and succeeded in bringing into 
being the philosophy and religion of the Upanishads. 

The Upanishads indeed offer the noblest evidence showing how 
man is capable of creating his own world by drawing the elements from 
within himself, how he can present an absolutely new intellectual 
construction in which material reality is only a pretext. 

The upanishadkars indeed create a magic of ideas and by 
attributing a greater reality to the new ‘universe, they create a strictly 
human realm, as distinct from animal one, the realm of pure ideas, 
of morals, of spiritual ideas, of aesthetic ideas. They point out what 
a noble and wonderful destiny is man’s! 
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The Satapatha Brahmana belongs to the Sukla Yajus. As 
Buddhism first obtained firm footing in Kosala and Videha, it is 
interesting to inquire in what relation the Satapatha Brahmana stands 
to the beginnings of that doctrine. The words Arhal, Sramana, and 
Pratibuddha,. occur in this Brahimana for the first time, but as yet 
without the technical sense ‘which they have iu Buddhistic literature. 
Again, in tbe lists of teachers given in the Brahmana mention is made 
frequently of the Gautamas, a family name used by the Sakyas of 
Kapilavastu among whom Buddha was born. It contains also 
allusions suggestive of the beginuings of the Sankhya doctrine. 


In the Rigveda, with the single exception of the Purusha Sukta, 
there is no clear indication of the existence of caste in the proper 
Brahmanical sense of the word. This caste system was only introduced 
after the Brahinans had finally established their claims to the highest 
rank m the body polite: when they sought to perpetuate their social 
ascendancy by strictly defining the privileges and duties of the several 
classes, and assigning to them their respective places in the 
graduated scale of the Brahmanical community. 


We have already noticed that the period, during which the main 
body of the Vedic hymns was composed in the land of the Seven rivers, 
was followed by a time of wars and conquests. From the literary 
products of the succeeding period we have seen that the ceutre of the 
Aryan civilization had in the meantime shifted from the region of the 
Sindhu to that of the Yamuna and Ganga. As the conquered districts 
were no doubt mainly occupied by the aboriginal tribes, which had 
either to retire before their Aryan conquerors or else to submit to them 
as Sudras, it seems not unnatural to suppose that it was from a sense 
of the danger with which the purity of the Brahmanical faith was 
threatened from the idolatrous practices of the aboriginal subjects, that 
the necessity of raising an insurmountable barrier between the Aryan 
freeman and the man of servile class first suggested itself to the 
Brahmans. As religious interests would be largely involved in this 
kind of class legislation, it would naturally call into play the ingenuity 
of the priestly order, and would create among thent that tendency 
towards regulating the mutual relations of all classes of the community 
which ultimately found its legal expression, towards the close of this 
period, in the Dharma Sutras. 


From what has been said above it will be amply clear that as 
vet the Vedic Arvans did not penetrate the southern India. Towards 
the east they extended up to the Angas at the most. Inter-tribal con- 
flicts were still going on with occasional coalescence of different tribes. 
Law was far from uniform even amongst these Aryans. There has 
been an important change in the religion. Caste system is already 
developing, there already having been a hierarchical stratification in 
the society. 
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It will be a great mistake on our part if we think that law was 
the same for all the Aryan tribes that settled in different parts of 
India. ‘There may be similarity in the customs and usages prevailing 
amongst them as these people originally belonged to a common stock. 
Dut here in India, as they lived politically cut off from each other for 
a long time, to expect unity of the law prevailing amongst them would 
be a great mistake. 

Though there was no caste during the early Vedic age, a 
hierarchic stratification seems already to have been developing. As 
bas been pointed out by Professor Macdonell and Keith, the use of the 
term Varna is not conclusive for the question whether caste existed in 
the Rigveda. The Purusa-sukta in the tenth Mandala clearly contem- 
plates the division of mankind into four classes—the Brahmana, 
Rajanya, Vaisya and Sudra. This hymn, however, marks almost the 
last days of this period. Zimmer connects the change from the caste- 
less system of the early Rigveda to the elaborate system of the 
Yajurveda with the advance of the Vedic Indians to the east, comparing 
the Germanic invasions that transformed the German tribes into 
monarchies closely allied with the church. The needs of a conquering 
people evoke the monarchy in which the lesser princes sink to the 
position of nobles. For repelling the attacks of aborigines or of other 
Aryan tribes, and for quelling the revolts of the subdued population, 
the State requires a standing army in the shape of the armed retainers 
of the king, and beside the nobility of the lesser princes arises that of 
the king’s chief retainers. At the same time people in general ceases 
to take part in military matters, and under climatic influences leaves 
the conduct of war to the nobility and their retainers devoting them- 
selves to agriculture, pastoral pursuits and trade. The advantage thus 
won by the nobles over the people, however, had to be shared by them 
with the priesthood. 

This brings us to one characteristic feature of the Rigvedic life. 
The Vedic hymns abound in accounts indicating the existence of priest- 
ly clans and their important position in the social system. We are told 
that the various Vedic kings had their respéctive high priests whose 
function it was to secure for the king the alliance of the gods both in 
times of war and of peace. His high priests performed the sacrifices 
to invoke the aid of the gods and were handsomely paid for the same. 

One such high priest of very great importance is Rishi Agastya 
who with Vasistha seems to have played a very important role in the 
Rigvedic times. A number of the hymns of the first Mandal of the 
Rigveda is ascribed to Rishi Agastya. This Rishi has also been described 
as Manya or Mandarya : 


एष बः स्तोमो मरुत इयं गीर्मादार्यस्य मान्यस्य कारोः। 


एषा यासीष्ट तन्वे वयां विद्यामेषं वृजनं जीरदान्‌ ॥ 
‘Rigveda, I. 166, 15. 
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'* Oh Marut, let this hymns delight you, let this speech of praise 
be for your delight. Do come on praises of the Manya Mandarya, in 
crder that we may obtain (materials) strength and gifts 

In another place we have the term Manya only : 


° ओ सुष्ट्त इंद्र याह्य॑वाइप ब्रह्माणि मान्यस्य कारो: | 
विद्याम वस्तोरवसा गणंतो विद्यामेषं वजन जीरदान | 


Rigveda, I. -177 
In Rigveda Agastya is described as the high priest of the king of 
the Khelas for whom he invoked the aid of the Aswins 
It seems that a battle took place between the king of the Khelas 
and his encmies wherein Vispala, the wife of the king lost her leg. The 
Aswins who were the divine physicians gave her a leg of iron and thus 
cured her of the wounds : 


सूनोर्मानेनाश्विना गृणाना वाजं विप्राय भरणा रदंता। 
अगस्त्ये ब्रह्मणा वावृधाना सं विइपलां नासत्यारिणीतं ॥। 
Rigveda, 1. 177. 11. 
“Oh supporters, Aswins as vonr praises were sung by Mana 
with the affection of a son, you gave food to the sage. You were de- 
lighted by the hymns of Agastva aud you cured Vispala.”’ 
चरित्रं हि वेरिवाच्छेदि पर्णमाजा खेलस्य परितभम्घायां । 
सद्यो जंघामायसीं विव्पलाये धन हिते सतेवे प्रत्यधत्तं ॥ 
` Rigveda, I. 116. 15 
In the first Mandal of the Rigveda twentysix hymns beginuing 
from hymn 165 are ascribed to Rishi Agastya. The main deity 
prayed is Indra though Maruts are also lauded as helpers of Indra. 
The 7th Mandal of the Rigveda has been ascribed to Rishi Vasis- 
tha. Agastya and Vasistha are said to be the sons of Mitra and 
Varuna : 
विद्युतो ज्योतिः परि संजिहानं मित्रावरुणा यदपश्यतां त्वा | 
तत्ते जन्मोतैकं वसिष्ठागस्त्यो यत्त्वा विश आजभार gi l 
सत्रे ह जातांविषिता नमोभिः aa रेतः सिषिचतुः TATA | 
ततो g मान उदियाय मध्यात्ततो जातमृषिमाहवँसिष्ठं॥ 
Rigveda, VIT, 83. 10 and 18. 
Sudas, the famous Rigvedic king, installed Vasistha as his high 
priest. Vasistha describes the gifts he received from king Sudas thus : 
चत्वारो मा पैजवनस्य यानाः स्महिष्टयः कृशनिनो निरेके । 


ऋज्यासो मा पृथिविष्ठा: सुदासस्तोकं तोकाय श्रवसे बहति ।। 
Rigveda, VII. 18. 23. 


‘‘ The four horses of Sudas, the son of Pijavan bedecked with 
costly ornaments, trained to move straight in difficult places, famed 
throughout the world and gifted to me, convey me who am like a child, 
for the good of my son.” 
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" The Rishi Vasistha invokes the Marutas to protect Sudas ‘as 
they protected Divodas, his father : 


इमं नरो मरुतः सश्‍चतान, दिवोदासं न पितर सुदासः। 
अविष्टना पैजवनस्य केतं दूणाशं क्षत्रमजर दुवोयु ॥ , 
i Rigveda, VII. 18. 25. 
त्वं धृष्णो धृषता वीतहव्यं प्रावो विश्वाभिरूतिभिः सुदासं । 
प्र पौरुकुत्सिं त्रसदस्युमावः क्षेत्रसाता वृत्रहत्येषु पूरुं ॥ 
Rigveds, VII. 19. 8. 
“Oh bold one: you have protected with manifold favours and 
weapons, Sudas who gave oblation to you. You protected Trasadasyu 
the son of Purukutsa; you protected Puru ‘in the battle with Vritra for 
the division of land.” 


The whole clan of Vasistha has been described as Vasisthas and 
they could be marked out by their costume and other signs: 


शिवत्यंत्रो मा दक्षिणतस्कपर्दा धियंजिन्दासो अभि हि प्रमंदू: । 


उत्तिष्ठन्वोचे परि बहिषो aa मे दूरादवितवे वसिष्ठाः ॥ 
Rigveda, VII. 83. 1. 


‘‘ The Vasisthas, clad in white with the hair on the head, tied 
in a knot on the right side, expert in completing their tasks, please 
me by the strength of their education. Rising from the sacrifice, I say 
to the leaders of the sacrifice. my people do not deserve to go far away 
from me.” 

The greatest achievement of Vasistha and his clan was to secure 
success for Sudas in the war of ten kings. 

The enmity between Vasistha and Vishvamitra has become pro- 
verbial in later Sanskrit literature. It appears that Vishvamitra has 
once been the high priest of Sudas: | 


महाँ ऋषिदेवजा देवजतो$स्तभ्नात्सिंधमणेवं TAAT: | 


विश्वामित्रो यदवहत्सुदासमप्रियायत कुशिकेभिरिद्र: i 
है Rigveda, III, 83. 9. 


‘‘ The great Sage Vishvamitra who is the generator of spiritual 
power and who is invested with the radiance of these powers and who 
is the prince among the expert performers of sacrifices, stopped the 
current of Sindhu moving with a torrential flow—when Vishvamitra 
got Sudas to perform sacrifices, Indra became very much pleased with 
the clan of the Kushikas.”’ 

Vishvamitra is known as the son of Kusika. 

Similar matters relating to Rishis Kanva, Atri, Bharadwaja, 
Angirasas are to be found in the various hymns of the Rigveda. 

But this is not indicative of any caste system in the Rigvedic age 
in the ntodern sense of the term. | 

Indeed the caste system is one that has progressively developed 
and it.is.not legitimate to see in the Rigveda the full caste system. even 
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of the type of the Yajurveda. At the same time it is difficult to doubt 
that the system was already well on its way to general acceptance. 
The argument from the non-brahminical character of the Vratyas of 
the Indus and Punjab loses its force when it is remembered that there 
is much evidence in favour of placing the composition of the bulk of 
the Rigveda, especially the books in which Sudas appears with Vasis- 
tha and Vishvamitra, in the east, the later Madhyadesa, a view sup- 
ported by Pischel, Geldner, Hopkins and Macdonell. 

That caste is only developing during this period is evident also 
from the fact that even in the Atharvaveda" we find all people taking 
part equally in war. Atharvaveda equally classes the folk with the 
bala, power, representing the vis as associated with the sabha, samiti, 
sena. The characteristics of the several castes in formation may be 
briefly summed up as follows :— 

The Vis forms the basis of the state on which the Brahmana and 
the Kshatra rest. The Brahmana and Kshatra are superior to the Vis, 
while all three classes are superior to the Sudras. The real power of the 
state rested with the king and his nobles, with their retainers who may 
be deemed to be the Kshatriva, element, engaged in war as also in peace- 
time administration. The nobles subsisted, no doubt, on the revenues 
in kind taken from the people, the king granting them villages for their 
maintenance. Some of the nobles no doubt had lands of their own. 


It must be admitted that this relation as delineated above was 
not yet fully defined in the Rigvedic age. Later on, however, the 
relations and functions of the castes are completely determined as is 
well summed up in the Brahmana literature. 

16 seems quite clear that the normal, though not universal, form 
of Government, in early India was that by kings, as might be expected 
in view of the fact that the Aryan Indians were invaders in a hostile 
territorv. Zimmer is of opinion that while the Vedic monarchy was 
sometimes hereditary yet in others it was elective. The vedic term 
Rajan meaning king repeatedly occurs in the Rigveda and in the later 
Vedas. It seems that the vedic king had the function of a judge. The 
vedic material of this age is not clear on this point. Later literature 
points more clearly to his function as dispenser of criminal justice 
In civil justice it may be that the king played a much less prominent 
part, save as a court of final appeal. The Madhyamasi of the Rigveda 
was probably not a royal, but a private judge or arbitrator. A wide 
criminal jurisdiction is, however, supported by the frequent mention 
of Varunas,' being the divine counterpart of the human king. 

There is no direct reference as yet in the Vedic literature to the 
exercise of legislative activity by the king, though later it became an 
essential part of his duties. 

We have already noticed how Zimmar connects the change from 
casteless system of the Rigveda to the elaborate system of the Yajur- 
veda, with the advance of the Vedic Indians to the east. The relation 
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between the later and earlier periods of the Vedic history of caste will 
probably be regarded in the main as the hardening of a system already 
formed by the time of Rigveda. The most regular names are Brah- 
nana, Rajanya, Vaisya and Sudra as given in the Purushasukta. The 
Taittiriya Samhita (vii. 1, 1. 4, 5), the Aitareya Brahmana (vii. 19, 
1), the Sutapatha Brahmana (i, 1, 4, 12; iii, 1, 1, 10: v. 5, 4, 9) as 
also the Panchavimsa Brahmana (vi, 1, 6—11) give these names. That 
this system was in course of formation during this period is evident 
from the fact that many variants are used in the place of these names. 
The ritual literature is full of minute differences respecting the 
castes. Thus, for example, different modes of address are laid down 
for the four castes differing in degrees of politeness. Even different 
fires of funeral mounds are prescribed for the different castes. The 


representatives of the four castes are dedicated to different deities at 
the Purusamedha. 


The three upper castes however differ markedly from the fourth, 
the Sudras. The Satapatha Brahmana sometimes declared the Sudras 
as not fit to be addressed by a consecrated person’, and according to 
some authority no Sudra is to milk the cow whose milk is to be used 
for the Agnihotra.' In certain passages " however he is given a place 
in the same sacrifice. 

The priests may be divided into two classes—the Purohitas of 
the kings, who guided their employers by their counsel and were in 4 
position to acquire great influence in the state, and the ordinary 
priests. 

The relations and functions of the castes are well summed up 
in à passage of the Aitareya Brahmana which treats of them as opposed 


to the Kshatriva. The Brahmana is a receiver of gifts (आदायी), ७ drinker 
of Soma (आपायी), & seeker of food (आवसायी) and liable to removal at 
will (यथाकामप्रयाप्यः) , The words यथाकामप्रयाप्यः are taken bv Weber in 
the active sense meaning '' moving at will”. But, as has been point- 
ed out by Professors Macdonell and Keith, both the parallelism of the 
passage and the formation of the word require a passive causative 
sense. The reference seems to be to the general political control of the 
king over the priest. | 
The same passage of the Aitareya describes the Vaisya as 
tributary to another (अन्यस्य बलकृत्‌), to be lived on by another (अन्यस्याद्यः) 
and to be oppressed at will (यथाकामजेयः). The sudra is the servant of 
another (अन्यस्य प्रेष्यः), to be expelled at will (कामोत्थाप्यः) and to be slain at 
pleasure (यथाकामबध्य:) . This description seems calculated to show the 


relation of each of the castes to the rajanya. He can control even a 
Brahmana. The Vaisya is inferior to him whom he can remove 
from his land without any cause. Yet the Vaisya is free and cannot 
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be.slain without due process. The Sudra, however, has no rights of 
property or life against the noble, especially the king. 

Although clear distinctions were thus made between the different 
castes, there is little trace in Vedic literature of one of the leading 
characteristics oi the later system, the impurity communicated by the 
touch or contact of the inferior castes. Caste is, however, already 
hereditary, pursuit of a common occupation and restriction on inter- 
marriage being its characteristics. 

Arrian, probably on the authority of Megasthenes, makes the 
prohibition of marriage between castes a characteristic of Indian life. 
This prohibition, however, was not absolute even during the later 
period. Even Manu recognizes the possibility of marriage with the 
lower castes, though condemning the marriage of an Aryan with a 
woman of lower caste. The Grihyasutras also allow inter-marriage, 
though the authorities condeinn marriage with a Sudra wife. The 
earlier literature bears out the impression that much stress was laid 
on purity of descent. For this purpose we may refer to Taittiriya 
Samhita vi, 6, 1, 4; and Satapatha Brahmana iv, 8, 4, 19; xii, 4, 4, 
6. There is however other evidence to show that even a Brahmana 
need not be of pure lineage. 1९७४७७७ Ailusa was the son 
of a Dasi, as will appear from Aitareya Brahmana ii, 19, 1. Vatsa 
was also accused of being a Sudra’s son, though he established his 
purity by walking unhurt through the flames of a fire ordeal as nar- 
rated in Panchavimsa Brahmans (xiv, 6, 6). The story of Satyakama 
as given in Chhandogya Upanishad (vi, 4, 4) also indicates the same 
possibility. All these, however, may only indicate that there was a 
measure of laxity in the hereditary character of caste, not that it was 
not based on heredity. The possibility of legal marriage between 
Aryan and Sudra seems to be recognized by the Panchavimsa Brah- 
mana (xiv, 11, 17) in the story of Dirghatamas. In a hymn of the 
Atharvaveda extreme claims are put forward for the Brahmana who 
alone is asserted to be a true husband even if a woman has had others, 
a Rajanya or a Vaisya. The hymns say: 

उत यत्‌ पतयो दशस्त्रिया: qed अब्राह्मणा:। 

ब्रह्मा चेद्धस्तमग्रहीत्‌ स एव पतिरेकधा ॥ ८ ॥ 

ब्राह्मण एव पतिनं राजन्यो न duri 

तत्‌ ged: प्रन्नवन्नेति पञ्चभ्यो मानवेभ्यः॥ ९॥ 

'" Even if ten former husbands none a Brahman—had espoused 
a dame 
And then a Brahmana took her hand, he is her 
husband, only he 
Not Vaisya, not Rajanya, no, the Brahman is 
indeed her Lord: 

This Surya in his course proclaims to the Five 


Races of mankin 
Ath. Veda, V. 17. 8 and 9. 


VEDIC SOCIETY TI 


T The sense of these as well the other verses of the Veda is obscure. 
1e meaning seems to be that a woman though married to 
a Rajanya or a Vaisya shall not be validly married. She may be valid- 
lv taken in marriage by a Brahmana even after such so-called mar- 
rlages ० 

We need not stop here to trace the development, if any, of the 
caste-system during the intervening period. It is now generally ad- 
mitted that whether or not there was any caste in Rigvedic India, the 
institution is found completely established during the Brahmanic 
period. The whole people is divided into the four castes of Brahinana, 
Kshatriya, Vaisva and Sudra; and these castes are already modelled on 
the castes in heaven. The period no doubt is marked by the intel- 
lectual activity of ihe Sacerdotal caste, the Brahmana; but the 
supremacy of the Brahmana over the warrior caste is not vet estab- 
ished. Indeed the Upanishads seem rather to point to the other 
directions. We almost invariably find the Brahmanas seeking the 
help of the Kshatriyas for the solution of philosophical problems. 
Whatever might have been the position of the Brahman as a caste, 
it must not, however, be ignored that even during the preceding period 
priests, though not as yet forming a distinct caste, were looked upon 
with considerable amouat of respect and reverence. If this was so 
even when the primitive worship of the power of nature was not yet 
transformed into a highly artificial ceremonies of this age, it is but 
natural to expect that their position could not at least be unpaired in 
an age when the-religious service has been of a sufficiently advanced 
und complicated nature to require some kind of special training for the 
priestly office. 

Though of no consequence to us, we might notice here that the 
charge against the Brahmana that it was they '' who with the inten- 
tion of deepening and extending their hold on the mind of the people, 
brought about the transformation in the religious belief " is indeed 
unjust. This charge is brought by those who want to interpret old 
customs only as a human device, as a device,abounding in treachery 
and cunning 

Indeed the ceremonial restramts might have been the natural 
consequences of the desire to follow the less understood worship of the 
powers of nature instituted by the ancestors". It is indeed almost a 
general phenomenon in human history that as time goes on, the simple 

eremonials of the ancestors become less afid less intelligible and con- 
sequently more and more formal and complicated, necessitating a 
distribution of the sacerdotal functions among priests. These priests 
thus gradually forming a distinct class became the Brahmans in India 
Equally with the people they too believed in the ceremonies and in 
their artificial rules of performance. The exclusive and selfless devo- 
tion of these priests to culture, their learning and nobility of character, 
together with the devout faith of the people, including these Brah- 
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manas themselves, in the efficacy of the sacrificial offerings gradually 
raised them to a position of supremacy over the people. over the 
Kshatriyas as well. Their superior culture and habitual communion 
with divine rulers over the destinies of man would naturally entitle 
them to a place of honour at least by the side'of the chiefs of the clans 
or the rulers of the kingdom". 

The question as to how the Brahmanas ultimately succeeded in 
gaining supremacy over the ruling class receives but little light from 
the contemporaneous records. That they gained such supremacy is 
amply shown by the records of the later period; and if from the legen- 
dary accounts of sanguinary struggles between the two classes and the 
final overthrow, even annihilation, of the Kshatrivas, anything of a 
historical nature can be inferred, then, this much at least can be said 
that the whole course-might not have been altogether smooth and 
peaceful Some sort of struggle must have gone on and a disturbance 
of order and harmony in the society must have been felt. Hence 
might have originated the conscious thought about the end of law. 

It will be of some importance to notice here the great changes 
in the religion of the people since the Vedic days. Popular religion 
became more and more artificial and complicated. 

We may with profit notice in this connection the relation 
between religion and civilization. In the last chapter of Gibbon’s 
History of the Decline and Fall of the Roman Empire the learned 
historian sums up by saying ''I have described the triumph of bar- 
barism and religion,’’ meaning thereby to say ‘‘ that it was Christia- 
nity as well as barbarism which overthrew the civilization for which 
the Antonines stood." Professor Toynbee Ma believes that there is a 
fallacy in this view. '' Gibbon assumes that the Graeco-Roman civili- 
vation stood at its height in the age of the Antonines and that in trac- 
ing its decline from that moment he is tracing that decline from the 
beginning. Evidently, if you take that view, Christianity rises as the 
empire sinks, and the rise of Christianity is the fall of civilization. I 
think Gibbon's initial error lies in supposing that the ancient civili- 
zation of the Graeco-Roman world began to decline in the second 
century after Christ and that the age of the Antonines was that civili- 
zation's highest point. I think it reallv began to decline in the fifth 
century before Christ. It died not by murder, but by suicide; and 
that act of suicide was committed before the fifth century B. C. was 
out. It was not even thé philosophies which preceded Christianity 
that were responsible for the death of the ancient Graeco-Roman 
civilization. The philosophies arose because the civic life of “that 
civilization had already destroyed itself by turning itself into an idol 
to which men paid an exorbitant worship. And the rise of the philo- 
sophies and the subsequént rise of the religions out of which Christianity 
emerged as the final successor of them all, was something that hap- 
pened after the Graeco-Roman civilization had already put itself to 
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teath. The rise of the philosophies and á fortiori that of the religions, 
was not a cause; it was a consequence.’ 

l'roiessor Toynbee then quotes from Frazer's '" Golden Bough,’ 
Part IV, where the learned author says ०: ‘‘ Greek and Roman 
society was built on the conception of, the subordination of the 
individual to the community, of the citizen to the state; it set the 
safety of the commonwealth, as the supreme aim of conduct, above 
the safety of the individual whether in this world or in a world to come. 
Trained from infancy in this unselfish ideal, the citizens devoted their 
lives to the public service and were ready to lay them down for the 
cominon good; or, if they shrank from the supreme sacrifice, it nevet 
occurred to them that they acted otherwise than basely in preferring 
their personal existence to the interests of their country. All this 
was changed by the spread of Oriental religions which inculcated the 
communion of the soul with God and its eternal salvation as the only 
objects worth living for, objects in comparison with which the 
prosperity and even the existence of the state sank into insignificance. 
The inevitable result of this selfish and immoral doctrine was to 
withdraw the devotee more and more from the public service, to 
concentrate his thoughts on his own spiritual emotions, and to breed 
in him a contempt for the present life, which he regarded merely as 
a probation for a better and an eternal one. The saint and the 
recluse, disdainful of earth and rapt in ecstatic contemplation of 
heaven, became in popular opinion the highest ideal of humanity, 
displacing the old ideal of the patriot and hero who, forgetful of self, 
lives and is ready to die for the good of his country. The earthly city 
seemed poor and contemptible to men whose eyes beheld the City of 
God coming in the clouds of heaven. Thus the centre of gravity, so 
to say, was shifted from the present to a future life, and, however 
much the other world may have gained, there can be little doubt that 
this one lost heavily by the change. A general disintegration of the 
body-politic set in. The ties of the state and the family were 
loosened: the structure of society tended to resolve itself into its 
individual elements and thereby to relapse into barbarism; for 
civilization 18 only possible through the active co-operation of the 
citizens and their willingness to subordinate their private interests 
to the common good. Men refused to defend their country and even 
to continue their kind. In their anxiety to save their own souls and 
the souls of others, they were content to leave the material world, 
which they identified with the principle of evil, to perish around them. 
This obsession lasted for a thousand years. The revival of Roman 
law, of the Aristotelian philosophy, of ancient art and literature at the 
close of the Middle Ages, marked the return of Europe to native 
ideals of life and conduct, to saner, manlier views of the world. The 
long halt in the march of civilization was over. The tide of Oriental 
invasion had turned at last. It is ebbing still,” 
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Professor Toynbee then points out a second possible view of. the 
relation between religion and civilization, namely, the view in which 
religion appears in the role of civilization’s humble servant. 

After, however, reviewing several cases Prof. Toynbee takes 
the view that instead of religion being subsidiary to the reproduction of 
secular. civilizations, the successive rises and falls of civilizations may 
be subsidiary to the growth of religion. ‘‘ The breakdowns: and 
disintegrations of civilizations might be stepping stones to higher 
things on the religious plane." ‘‘It is through suffering that 
learning comes."  '' If religion is a chariot, it looks as if the wheels 
on which it mounts towards Heaven mav he the periodic downfalls of 
civilization on Earth." According to Prof. Toynbee the movement 
of civilization is cyclic and recurrent, while the movement of religion 
may be on a single continuous upward line. 

Religion is, indeed, an important factor in our legal system. 
Our later Law bases almost the whole law of the Hindus on religious 
theory. The whole law of inheritance in Bengal is based on the 
pinda theory. The law of adoption has its religious basis and the 
females’ right to property is much discussed on the same theory. 

In this connection T should refer to Maine’s early Law and 
Customs (Chapter II). There it will be seen how religion influenced 
law in almost everv primitive society. 

I would like to say a word of warning and ask you to remember 
that the theory of the transmigration of the soul as given by Maine is 
of later origin; I mean later than the period just under our 
consideration. During the period of the Rigveda the passage of the 
spirit through a series of purgatories was not yet invented. It was of 
later growth, grown under the influence of the Brahmans. 

. According to these Vedic Rishis the whole universe originated 
from Aja, the Birthless. There was onlv one God from whom 
emanated everything else, even the other Gods. 


नासदासीज्नो सदासीत्तदानीं भासीद्रजो नो व्योमा परो यत्‌ । 

किनावरीव: xg wer reden किमासीद्गहनं गभीरं ॥। 

न मृत्यरासीदमतं न तहि न रात्र्या अह्न आसीत्प्रकेत: | 
आनीदवातं स्वधया तदेक तस्माद्धान्यन्न परः कि चनास ॥ 

तथ आसीत्तमसा गृढ्मग्रेऽप्रकेतं सलिलं सर्वमा इदं । 


तुऊ्छे्नाभ्वपिहितं यदासीत्तपसस्तन्महिनाजायतेकं | 
Rigveda, X. 129. 1 to 3. 


' There was not non-existent nor existent: there was no realm 
of air, no sky beyond it. What covered in, and where; and what gave 
shelter? Was water there, unfathomed depth of water?" 

 '' Death was not then nor was there aught immortal, no sign 
wes there, the day's and night's divider. That One Thing, 
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Breathless, breathed by its own nature, apart from it was nothing 
whatsoever.’ 


'" Darkness there was at first concealed in darkness, this all was 
Indiseriminated. chaos. All that existed then was void and formless; 
bv the great power of wormth was born that uni: (Girffith) ” 


At first these vedic Aryans beheld the wonderful natural 
phenomena with amazement and ascribed these incidents to Gods. 
Kivery isolated natural Phenomenon observed by them had a presiding 
Deitv. Gradually, however, the most intelligent amongst them could 
notice uniformity underlying all these phenomenal incidents: 
gradually did they grow conscious of one Supreme Being, one Supreme 
Deity who presides over evervthing," who creates and guides all, even 
the Gods. It was this one God who rules over the Sun, sends all the 
rivers to the ocean, and enables this ocean to hold them all without 
overflowing.!* 


Such is the vedie notion of the creation of this Universe. 
According to the vedic philosophers the Creator lives beyond this 
Earth, beyond the Sky, bevond all the Asuras and the Gods; 
परो दिवा पर एना पृथिव्या परो देवभिर्सुरेयंदस्ति। (Rigveda, N. 82. 5.) 
and it was the aim of every life to reach that region. The most ancient 
generations, long before there were philosophers, believed ॥ a second 
existence after the present. hey looked upon death, not as à 
dissolution of our being, but simply as a change of hfe. 


Indeed this is considered to be the dawn of human thought, 
manifesting itself by a kind of revolt against death. “ The fact that 
the dead live in the memory of those who loved them, who admired 
them. leads in man, and in man alone, to an idea which expands 
bevond the sentimental realm of the individual: he projects this idea 
outside of himself and creates a new objective existence for the 
departed." Professor Lecomte du Nouy says; °° This is something 
entirely unforeseen. He knows that he will never see the loved ones 
ngain on this earth, but he refuses to believe that they cannot live 
somewhere else. So he invents another life, he creates another world 
in which, someday, thev will’ meet again. Thus, without too great 
effort of imagination, we can conceive that the care of the dead, the 
combination in man of one of the oldest characteristics of living 
heings, memory, and of a sentiment widespread in all superior 
animals, love, gave birth to the specifically human notion of a beyond." 


But in what place and in what manner was this second existence 
passed? We may become equal to the Gods, we may reach this abode 
of the Gods, and enjoy their friendship if we behave well in this life. 


ये देवासो अभवता सुकृत्या इ्येना इवेदधि दिवि निषेद। (Rigveda, IV. 35. 8.) 
also, रत्नधेभिः addi इंद्र चकृषे सुकृत्या॥ (Rigveda, TV. 35, 7) 
11—1858 B. 
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We go to heaven if we perform vajna: if we perform स्वर्णर or that 
which takes men to heaven : 


स्वः स्वर्ग नरं यजमानं नयतीति स्वर्रारो यज्ञ: । 


Suyana ७ Commentary on Rigveda, V. 18. 4. 


Mitra and Varuna may lead us to heaven even if we are sinners. 


मित्रो अंहोश्चिदादुरु क्षयाय गातं वनते 
Rigveda, V. 65, 4. 
Agni also takes men to heaven; 
When any human being dies, his eves go to the sun, his breath 
to air and he himself to the sky and earth. His limbs to the 
vegetables. 


सूर्यं चक्षागेच्छतु वातमात्मा द्यां च गच्छ पृथिवीं च धर्मणा d 


अपो वा गच्छ यदि तत्र ते हितमोषधीष, प्रति तिष्ठा शरीरैः ॥ 
Rigveda, X. 16. 3. 


When the dead body is burnt to ashes he (the spirit) goes to the 
pitris, goes to a region, where the spirits of the virtuous reside. 
एनं प्रहिणृतात्पितुभ्यः॥ (Ibid., N. 16. D, एनं परिदत्तात्पितृभ्य: | 

(Ibid., X. 16. 2), 
यास्ते शिवास्तन्वोजातवेदस्ताभिवहेनं सुकृतामु लोक । (Ibid., X. 16. 4). 


The Aryans believe that though the body is mortal (अनित्य) the soul 
is not 80, if Is ever existent. 


अनच्छये gag जीवमेजद्ध वं मध्य आ पस्त्यानां | 
जीवो मतस्य चरति स्वधाभिरमर्त्यो मत्येना सयोनि: n 
ware sefa स्वधया गृभीतोऽमर्त्यो मत्येंना सयोनिः। 
ता शब्वंता विषचीना fagat न्य न्यं चिक्यनंनि famem ॥ 
र Rigveda, T. 164. 30 and 388. 


These spirits reside in regions whose nature depends on the 
quality of the work done by them while living on earth. Their 
sufferings, if ony, cannot be minimised by the doings of their children 
or their friends. Every one must reap the consequence of his own 
work, good or bad. True, we meet with hymns wherein these pitris 
are invoked; but they are invoked because they protect us from 
dangers, because they remove our sins. They come to our yajna along 
with the Gods, and partake of the homa articles with them. They 
come to these yajnas from their respective abodes which have been 
allotted to them according to the nature of the work done by themselves 
during their earthly existence. They must stay where they are till 
the end of the creation. But who knows when this end will come, 
whether this end will come at all? 
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सकृद्ध द्यौरजायत सङृद्भमिरजायत। 
Gear दुग्धं सकृत्पयस्तदन्यो नान्‌ जायते |i 
Rigveda, VI. 48. 22. 
Vhe heaven has been created only once; only once this earth has been 
created. Prisni has been nulched only oncé; except this nothing like 
it was ever created. 
But in one thing these Pitris are somewhat dependent upon us. 
The Pitris are not so completely free from human frailties as not to 
have any need of food; and this foad they get from us. 
ana याहि सुविदत्रेभिरर्वाङ सत्ये; owed: fagfauetu. ।। 
Rigveda, X, 15. 9. 
“Go Agni; bring our Pitris here if they feel hungry. They 
are to satisfy their hunger with the homa articles and it is our 
duty to perform the vajnas." This belief very soon gave rise to a 
certain rule of conduct. Since the dead had need of food and drink, 
it appeared to be the duty of the living to satisfv this need. 
Gradually the care of supplving the dead with sustenance was not left 
tc the caprice or to the variable sentiment of men: it was obligatory; 
it became Dharma or obligatory rule of conduct, a law with them. 
Ancestor worship thus became domestic religion of the people at a very 
early age. This ancestor worship is the prototype of the later 
Brahmanic pinda theory. 
Besides this ancestor worship, these Aryans had another form 
of domestic religion common with almost every primitive folk. I 
mean the worship of fire. Every family had an altar of its own, round 
which the members of the family would assemble to say their prayers.” 
Nothing sacred. nothing important, nothing touching the family cau 
be done without worshipping this fire. A girl shall have to be given 
away in mariage; she must be conducted to her father's family altar 
and there, in the presence of the fire, given to her suitor. A wife 
shall have to be brought into the family of the suitor and must be 
presented before the familv altar there in order to be recognised as a 
member of that family. 
~ o. < 
तुभ्यमग्रे पर्यवहन्त्सूर्था वहतुना सह | 
ga: पतिभ्यो जाधां दा अग्न प्रजया सह॥ 
Rigveda, X. 85. 88. 
We shall have to examine the question whether the laws of these 
early Aryans were in anv way dependent upon their religion, upon their 
theory of after life. Here I would briefly notice what the term law 
signifies with these early Aryans. 
With the Hindus law is Dharma or the supporter of the social 
fabric of the universe. Tt emanates from the Brahman himself who 
creates it to give a finishing touch to his creation, to bring His creation 


to a perfection. ब्रह्म वा इदमग्र आसीदेकमेव (Dribadaranyaka Upanishad, 
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J. 4, 11). Gradually He created the kshatra, the Vis and the Sudra; 
and necessarily diversity pervaded this creation. There were weak and 
strong, high and low, great and small in this creation. There would 
thus no doubt be discordant elements in the creation, and to instil 
uniformity in such diversity to establish order in the probable disorder 
he looked to the law. 

स नंद व्यभवत्‌ तच्छ योरूपमत्यमुजत धर्म तदेतत्‌ क्षत्रस्य क्षत्रं यद्धर्मस्तस्माढमति्‌ परं 
नास्त्यथो अबलीयान्‌ बलीयांसमाऽंसते धर्मेण यथा राज्ञैवं यो वे स धर्म: सत्यं d तत्‌ तस्मात्‌ 
सत्यं वदन्तमाहृधेर्मं वदतीति धर्मं वा वदन्तं सत्यं वदतीत्रतद्ध्रवेतदुभयं भवति ॥ 

Brihadaranyaka Upanishad, J. IV. 14, 

He (Brahman) created still further the most excellent law. Law 
is the kshatra of the kshatra; there is nothing bigger than the law. Even 
a weak man rules a strouger with the help of the law, as with the help 
of a king. Thus the law is what is called true. And if a man 
declares what is truc, they say he declares the law; and il he declares 
the law they say he declares what is true. Both are the same." 


According to these Aryans their law is all that it ought to be; it 
comprises the whole truth. They cannot conceive of law that may be 
pernicious. Law is just, is beneficial also, because it is another name 
for truth itself; because it has been so made by the Supreme Deity who 
Himself has created it. Nay, who Himself is the law. 


यतश्चोदेति सूर्योऽस्तं थत्र च गच्छतीति प्राणाड़ा एष उदेति प्राणऽस्तमेति d देवाश्चकिरे 
धर्म स var स उ इव इति। 
lbid., 1. 5. ४४. 

He from whom the sun rises, and into whom it sets, —— 

Him the Devas made the law—He only is today and he tomorrow 
also. He is unchangeable; so is the law. 

They look upon law as the order (rita) pervading the whole 
universe. Law with them embodies that ordered control of the hfe 
of a people which is necessary for the preservation of them and which 
for this reason also, is binding on the individual. 


ऋतेन ऋतं धरुणं धारयंत यज्ञस्य शाके परमे व्योमन्‌। 
दिवो धर्मन्धरुणे सेदुषो नुञ्जातेरजातां अधि ये qq: 
Rigveda, V. 15, 2. 
By the holy law they have supported the supporting order, near 
the powerful performer of sacrifice, in the highest heaven, the men 
who sit on the supporting support of the sky, and who with born 
attained to the unborn.” 


This law is the sum of rules which regulate the life of the people 
from the beginning of the creation. Let no:man swerve from it, let 
no man transgress it. For the old did not transgress it, and those who 
did transgress, became lost. | ns 
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We have already seen that with these Aryans, law was of divine 
origin. Not only was their law created by God,” the perfect 
knowledge of it was also reserved to Himself. Of course the 
members of the celestial society, the gods, had also a true knowledge 
of it बाते it was one of their functions to see that laws Were observed 
bv the people ** and to punish those who would dare violate them. 
They would perhaps watch simply the outward actions of the people 
and punish all violations of law even if the breach originated in mere 
inadvertence. When through want of thought we violate the laws, 
punish us not O God, for that iniquity.” 

अचित्ती aaa धर्मा TATA मा नस्तस्मादेनसो देव रीरिषः 

Rigveda, VII. 89. 5, 

Of course everyone would not be favoured with such knowledge 
of law. Gods would not confide the knowledge to all. They would 
select their special favourites for the purpose; they would naturally 
select the priests, later on the Brahmans whom to favour with such 
precious knowledge because it was they who had direct communion 
with the gods and the people. 

Similar conception of law as derived from the gods pervades all 
the primitive societies. When Hammurabi declared his code of law 
he declared it as one revealed unto him by God Shamash; and people 
accepted it as law because it was their gods who gave it to them 
through Hammurabi who simply acted as God's agent in announcing 
his wish to the people. 

The law no doubt regulated the relations of power within people 
in accordance with their idea of justice, the ultimate source of which 
was the belief का divine justice. ‘These early Aryans made no 
distinction between moral and juristic laws. All their laws were 
equally binding on them; they equally derived their authority from 
the gods. They failed to recognize any difference between the two. 
The point of view of a jus quod populus sibi ipse constituit was quite 
[oreign to the law of these Aryaus: their laws were closely inlerwoven 
with their religion and their moral code; thev were bound up with 
the belief that the gods shield what is right and punish what is 
wrong. Law with the Hindus ever remained associated with their 
sods, with their morals, with their religion. It was never supposed 
to derive its authority from anv human source, be he a sovereign or 
u priest. It never became the mere command of a sovereign. The 
only hand which any human agency ever had over law was to declare 
the law that had been revealed to him by the gods, the keepers of all 
Jaws. 


LECTURE V 
A FEW POCA INSTITUTIONS OF THE AGE 


The Marquess of Zetland once said? that ‘* the effect of English 
political tradition as a force moulding the mind of modern India had beeu 
profound.” © Purity and efficiency of administration, the equality of all 
men in the eves of the law; these together with ideas of liberty and of the 
sovereignty of the people expressing itself. through representative 
institutions have been sown by Englishmen upon Indian soil." Lord 
Zetland asked. © What will come of them? Will they prove to be 
purely exotic plants which when no longer tended by those who sowed 
the seed will wither and die? Or has the genius of the Indo-Aryan 
race that in it which will enable them to draw new life from the soil 
in which they have been planted?" 

Lord Zetland himself answers the question by pointing out that 
the plant has not been sown in a soil altogether foreign to it; it is not 
altogether an exotic plant in Indian soil, ' Aud it may come as a 
surprise,” says his Lordship, “lo many to learn that in the 
Assemblies of the Buddhists in India two thousand years and more ago 
are to be found the rudiments of our own Parliamentary practice 
of the present day. The dignity of the Assembly was preserved by the 
appointinent of a special officer—the embryo of ‘ Mr. Speaker’ in our 
House of Commons. A second officer was appointed whose duty it was 
to see that when necessary a quorum was secured—the prototype of 
the Parliamentary Chief Whip in our own system. A member initiat- 
ing business did so in the form of motion which was then open to 
discussion. In some cases this was done once only, in others three 
times, thus anticipating the practice of Parliament in requiring that a 
Bill be read a third tine before it becomes law. Tf discussion dis- 
closed a difference of opinion the matter was decided by the vote of the 
majority, the voting being by ballot." 

Indeed it is likely to come as a still greater surprise to many to 
learn that similar institutions were not foreign to the needs of life and 
the practical organizing ability as well perhaps as the scientific theo- 
retical capacity evolved under the eireumstances even of much earlier 
times,—even of the Vedic age. There is ample evidence that the Indic 
culture does contain enough nourishinent for the seed sown. 

T believe no one will deny the greatness of the achievement of 
[ndia in the things of the mind and spirit, in the things most important 
to human culture —in those activities thai raise man to his noblest 
potentialities. ‘‘ In all these matters the cavillings of the critics break 
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down before the beight and largeness and profundity revealed when we 
look at the whole and all its parts in the light of a true understanding 
of the spirit and intention and a close discerning regard on the actual 
achievement of the culture,’ £ ; 

There are, however, critics who would say that India has failed 
in life. These critics would say that her culture has not resulted 
in a strong, successful or progressive organization of life dud that the 
highest part of her mind turned away from life to an inactive world- 
shunning pursuit. 

The meaning of life has indeed puzzled man's mind ever since 
the appearance of the puzzle we call the mind of man. Is life only 
a dictionary,—each word meaning other words, all the words together 
meaning nothing? 


Once we attempt to realize the scheme of space and time im this 
universe, life in general and human life in particular, as ordinarily 
understood by us, scem no more than a tiny glow, flickering uncertainly 
in the vast immensity of geological time and astronomical space. 
Unless there is a more abundant hfe than we ordinarily take to be so, 
“this scheme of space and time indeed becomes a bad joke beyond our 
understanding.” The destiny of man must be something nobler, 
something more abundant than what we have vet realized. 


Leaving aside this meaning of ‘ life’ and coming back to the 
‘life’ in the sense in which these critics prefer to view it, can it be 
said that the European. culture has really resulted) in any “° strong, 
successful aud progressive organization '' of the same? 

Perhaps the civilized world is no longer living in the delicious 
intoxication induced by the early success of science. It has already 
become apparent that what triumphant science has hitherto done it has 
done only to improve the means for achieving unimproved or actually 
deteriorated ends. Or, in fairness, it must be said that science by 
itself has not been a force for all the evil brought on the earth. It is 
indeed the so-called civilized man with mind fully turned towards life 
who has shown a capacity for putting science to evil use: daily we are 
being told of grim, gruesome discoveries. Civilized man today no 
doubt has acquired immense scientific and mechanical resources but 
seems hopelessly to lack the wisdom to apply them to the best advan- 
tage. This is whv we witness the paradox of want in the midst of 
plentv, why we witness a growing sense of frustration seizing every 
mind almost everywhere. The ““ so-called successful organization of 
life ’’ has only succeeded in bringing the civilized world today in an age 
of spiritual chaos, intellectual doubt and political decadence. The whole 
world seems to be suffering from an epidemic of hysteria, from the 
growing apprehension as regards safety. The most dangerous symptom 
of this malady lies in the fact that instead of decreasing, the alarm is 
seen to increase with the increased acquisition of the so-called strength: 
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~it is not allayed even with the acquisition of atom bomb, the strong- 
est weapon which a power could ever possess. 


It cannot be denied that the value of a culture lies not only in 
its power to*'' raise and enlarge the internal man, the mind, the soul, 
the spirit," but also to shape his external existence and make of it a 
“rhythm of advance towards high and great ideals ". This shaping of 
man's external existence must mean a sound politieal, economic and 
social life enabling a people to survive, to grow and to move securely 
towards a collective perfection. 


'“ The ideals that governed the spirit and bodv of Indian society 
were of the higher kind, its social order secured an inexpugnable basic 
stabilitv, the strong life-foree that worked in it was creative of an 
extraordinary energy, richness and interest, and the life organized 
remarkable in its opulence, variety in unity, beauiv, productiveness, 
movement." * The critics who read into Indian life only an incompe- 
tence for any free and sound political organization and view her as 
constantlv a divided and subject nation really read the feature of her 
decadence backward into her past history. 


' The legend of India’s political incompetence has indeed ar sen 
from a false view of her historical development and from an insufficient 
knowledge of the ancient past of the country." This false view again 
13 largely due to an exaggerated uncritical estimate of success of 
western democracy and industrialism. Thanks, however, to West's 
‘strong, successful and progressive organization of life," ‘ Western 
man in the middle of the twentieth century is tense, uncertain, 
adrift.” "Phe very grounds of Western ‘civilization, of their certitude, 
are breaking up under their feet. Frustration has increasingly been 
the hallmark of this century---‘‘ the frustration of triumphant science 
and rampant technology, the frustration of the most generous hopes 
and of the most splendid dreams”. The so-called successful organiza- 
tion has succeeded in having dehumanized the worker, fettered the 
lower classes and destroyed personal and political liberty. It is indeed 
impossible to think reasonably about the state in which the world hus 
been led by this ‘progressive’ organization of life. Every ‘reasonable’ 
approach soon halts before a stone wall of unreasonable fact. '' It is 
difficult, to wander anywhere on the face of the earth without being 
assailed bv a sense of being in a madhouse where delusions govern 
amid hopeless and needless suffering. where myopia and fear have 
obscured the most elementary demands of true self-interest. Tt is as 
though we had an object in life—say, freedom, peace, security—and 
actually devoted our most intense energies to the business of placing 
obstacles in our path. Asia's billion people are made to keep on 
struggling against backwardness and starvation. Their struggle started 
more than a century and a half ago when these civilized lords of the 
West reached out aggressively for the wealth of the East. 


my 
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lt is true that '' India never evolved either the scrambling and 
burdensome industrialism or the Parliamentary organization of freedom 
and self-styled democracy characteristic of the bourgeois or Vaishya 
period of the cycle of European progress.’’ * ० 

But leaving aside this '' successful, progressive ’’ organization of 
modern Western life, and turning once again to life in ancient India, 
it is now amply established that institutions resembling those prevailing 
in modern democracy did arise in ancient Indian Society. Only we 
must not readily read in them the modern ideas and techniques. 
‘‘ There was a strong democratic element, if we must use the Western 
terms, in Indian polity and even institutions that present a certain 
analogy to the parliamentary form, but in reality these features were 
of India’s own kind and not at all the same thing as modern parlia- 
ments and modern democracy." ‘‘ So considered they are a much more 
remarkable evidence of the political capacity of the Indian people in 
their living adaptation in the ensemble of the social mind and body of 
the nation than when we judge them by the very different standard of 
Western society, and peculiar needs of its cultural cycle.’ 

In order fully to realize the true nature of our Indian polity and 
evaluate its efficiency one must look at it not “ as a separate thing, a 
machinery independent of the rest of the mind and life of the people, 
but as a part of and in its relation to the organic totality of the social 
existence." We are indeed to enquire not only whether it could 
satisfy the mass craving for a stable standard of living, but also 
whether it could make the people feel that thev are useful and important 
members of the Community with a right to understand the meaning 
of their work and of the society in which they lived. 

Our Vedic literature speaks of at least four assemblies in which 
rudiments of the present-day parliamentary practice are discernible. 
These are Samgrama, Vidatha, Samiti and Sabha. Of these, Samgrama 
is not spoken of by the Rigveda. The term, however, seems to denote 
later an assembly either in peace or in war. .The Atharvaveda m a 
hymn in praise of Prithvi or deified Earth after naming ' truth, high and 
potent Jaw, the consecrating rite, Fervour, Brahma and Sacrifice as 
the upholders of this Earth assures her: 

सत्यं व.हदृतमुग्रं दीक्षा तपो ब्रह्म यज्ञः पृथिवीं धारयन्ति । 
सा नो भूतस्य भव्यस्य पत्न्य्‌ रुं लोक पृथिवी नः mung | 
ये ग्रामा यदरण्यं याः सभा अधिभूम्याम्‌ | 


~ 


य संग्रामाः समितयस्तेप्‌ चारु वदेम ते॥ 
Atharvaveda, XIT. 1. 1 and 506. 


“In hamlets and in woodland and in all 
assemblages on earth, 
In gatherings, meetings of the folk, we will 
speak of glorious things of thee," 
19--1888 B. 
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Then again in a hymn in praise of Indra we are told: 
यः संग्रामान्‌ नयति सं युधे वशी यः पुष्टानि संसृजति द्वयानि। 
स्तौमीन्द्रं नाथितो जोहवीमि स नो मुञ्चत्वंहसः ।। 


Atharvaveda, IV. 24. 7, 


'* Strong Lord, who leadeth hosts to meet for battle, 
who sendeth riches both of earth and heaven 
I, suppliant, praise and ever call on Indra. May he 
deliver us from grief and trouble.” 
The term, however, acquired the sense of War even in the 
Atharvaveda. In a hymn addressed to personified War-drum the 
saine Veda sings: 


परामित्रान्‌ gefaar हरिणस्याजिनेन च। 
सव्वं देवा अवित्रसन्‌ ये संग्रामस्येशते | 


Atharvaveda, V. 21, 7. 


‘‘ May all the deities whose might controls the fortune 
of the Trav 
Frighten away our enemies with drum and skin of 
antelope.’ 
In an incantation for the defeat and destruction of the hostile 
army a deity /rbud? is invoked with the prayer: 


तेषां सव्वषामीशाना उत्तिष्ठत सं नह्यध्वं मित्रा देवजना JAIR 
इमं संग्रामं सञ्जित्य यथालोकं वि तिष्ठध्वम्‌ u 
Atharvaveda, XI, 11. 26, 


“With full dominion over these; rise, stand, ye up, 
prepare vonrselves, 

Ye are our friends, celestial hosts. When ve have won 
this. battle, go, each to his several sphere apart.” 


Professors Macdonell and Keith point out * that the term denotes 
primarily ‘assembly’. Whether there was a strict tribal organization 
of the host, such as is once alluded to in the Homeric Poems *, and is 
also recognized in Germany by Tacitus, is uncertain. Rishi Shya- 
bashwa while addressing the Marulas sings : 


शर्धं शर्ध व एषां ब्रातं ब्रातं गणं गणं सुशस्तिभिः। 
अन्‌, क्रामेम धीतिभिः 
Rigveda, V. 63, 11. 
“ With eulogies and hymns we may follow your army, Shardha 
by Shardha, Vrata by Vrata, and Gana by Gana.” 


Here we find that the troops of the Maruts are referred to by 
three different terms—Sardha, Vrata and Gana. Zimmer’ concludes 
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from this that a Vedic host fought according to the clan, village and 
family. ‘Though Prof. Macdonell and Keith * do not feel inclined to 
attach any importance to this text, Zinuner seems to be correct in 
thinking that the passage suggests a distinct series of divisions. 

Professor Jayaswal ° takes Samyrama to indicate that ‘‘ those 
who were assembled were the ‘ village together ’—each village as a 
collective unit, and that the village formed the basis of the constitution 
of the Samiti." Whatever that be, it is significant that the Rigveda 
does not mention Samgrama as an assembly and that when later the 
term is used to denote an assembly it also acquires the sense of ‘ War ’. 
The Rigvedic Folkmoots,—Sumiti, Sabha, or Vidatha, might have 
been assemblies of warriors as well like all other primitive folkmoots. 
The necessity for separate war assembly might have been felt later and 
these were called Samgramas. 

Vedic Vidatha is a word of obscure sense, confined mainly to the 
Rigveda. We are told: 


त्वमग्ने वृजिनवर्तनि at सक्मन्पि्पाष विदथे विचर्षणे। 


यः शूरसाता परितक्म्य धने दश्नेभिश्चित्समृता हंसि भूयसः॥ 
Rigveda, I. 31. 6. 


“Agni, thou savest in the Vidatha when purchased e’en 
him, far-seemg One who walks in evil ways 

Thou, when the heroes fight for spoil which men rush round, 
slavest in War the many by the hand of few.” 


एतानि वामश्विना वीर्याणि प्र पूर्व्यान्यायवो$वोचन्‌ | 


ब्रह्म कृण्वंतो वृषणा Barat सुवीरासो विदथमा aay i 
Rigveda, I. 117. 23. 


“These your heroic exploits, O Ye Aswins, done in 
the days of old, have men related, 

May we, addressing prayer to you, Ye mighty, speak 
with brave sons about us to the Vidatha."' 


नि दुरोणे अमृतो मर्त्यानां राजा ससाद विदथानि साधन्‌। 


घृतप्रतीक उविया व्यद्यौदर्निविशवानि काव्यानि विद्वान्‌ i 
Rigveda, IIT. 1, 18. 


‘‘ Within the house hath sate the king, Immortal of 
mortals, filling full their sacred Vidatha. 
Bedewed with holy oil he shineth widely, Agni, the 
Knower of all secret Wisdom.” 
होता देवो अमर्त्य: पुरस्तादेति मायया | 


विदथानि प्रचोदयन्‌ ॥ 
Rigveda, III. 27. T. 
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'* Immortal Sacrificer, God, with wondrous power he 
leads the way 
Urging the great assembly on.” 
तवमग्ने राजा वरुणो धूतव्रतस्त्वं मित्रो भवसि दस्म ईड्य: | 
aada सत्पतिर्यस्य' संभूजं त्वमंशो' विदथे देव भाजय्‌ः॥ 
Rigveda, 11, 1. 4. 


“Agni, thou art king Varuna whose laws stand fast; 
as Mitra, wonder worker, thou must be implored. 
Aryaman, heroe’s lord, art thou, enriching all, 
and liberal Ansa in Vidatha O thou.’’ 
असूत पूर्वो वृषभो ज्यायानिमा अस्य wee: संति पुर्वी: । 
दिवो नपाता विदथस्य धीभिः क्षत्रं राजाना प्रदिवो दधाथे॥ | 
Rigveda, IIT. 38. b. 


‘‘ First the more ancient Bull engendered offspring; 

these are his many draughts that lent hin vigor. 
From days of old ye kings, two sons of Heaven, 
by hymns of Sacrifice have won dominion.”’ 


त्रीणि राजाना विदथ gefa परि विशवानि भूषथः सदांसि। 


अपश्यमत्र मनसा जगन्वान्ब्रते गंधर्वा अपि वाय्‌केशानं॥ 
Rigveda, III. 38. 6. 


‘Three seats Ye Soverains, in the holy Vidatha, many, 
Yea, all, ye honour with your presence. 

There saw I, going thither in the spirit, 
Gandarvas in their course with wind blown tresses.” 


aga: सुरचक्षसोऽग्निजिह्वा ऋतावृध:। 


त्रीणि ये येम्‌विदथानि धीतिभिविश्वानि परिभूतिभिः u 
Rigveda, VII. 66. 10. 


" Many are they who strengthen Law, Sun-eyed, 
with Agni for their tongue, 
They who direct the three great gatherings, 
with their thought, yea, all things, with surpassing might. 
अग्निमस्तोष्यूग्मियमग्निमीडा यजध्ये । 
अग्निदेवा अनक्तु न उभे हि विदथे afat तरचरति 
दूत्यं नभंतामन्यके समे ॥ 


59 


Rigveda, VIII. 89. 1. 
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“The glorious Agni have l praised, and worshipped 
with the sacred food, 

May Agni deck the Gods for us. Between both gathering 
places he goes on his embassy, the Sage. 

May all others die away.” 


यस्मिन्देवा विदर्थे मादयंते विवस्वतः सदने धारयं odi 


qa ज्योतिरदधूर्मास्यक्तून्परि द्योतनि चरतो अजस्रा ॥ 
Rigveda, X. 13. 7. 


‘‘ They in the Vidatha where the Gods rejoice them 
where they are seated in Vivasvan’s dwelling 

Have given the Moon his beams, the Sun his splendour, 
the two unweariedly maintain their brightness.’’ 


नित्यं न सूनु, मधु बिश्रत उप क्रीडंति क्रीडा विदथंषु घृष्वय: | 


नक्षति रुद्रा अवसा नमस्विनं न मर्धति स्वतवसो हविष्कृतं u 
Rigveda, I. 166. 2. 


‘ Bringing the pleasant mead as 'twere their own dear son, 
they sport in sportivewise gay at their gatherings. 

The Rudras come with succour to the worshippers 
self-strong they fail not him who offers sacrifice.’’ 


आस्थापयंत युवति युवानः शुभे निमिइलां विदर्थेषु पञ्यरां । 
Rigveda, I. 167. 6. 


'" Upon their car the youngmen set the 
Maiden wedded to glory, mighty in assemblies.’’ 


यः स्मारुंधानो गध्या समत्सु सन्‌तरश्‍चरति गोष्‌ गच्छन्‌ | 


आविऋजीको विदथा निचिक्यत्तिरों अरति पर्याप आयो: n 
Rigveda, IV. 38. 4. 


'" Who gaineth precious booty in the combats, and moveth, 
winning spoil, among the cattle; 
Shown in bright colour, looking in the assemblies, 
beyond the churl,:to worship of the living.” 


पृक्षस्य वृष्णो अरुषस्य न्‌ सहः प्रनु वोचं विदथा जातबेदसः। 


वैश्वानराय मलिनंव्यसी af: सोम इव परते चारुरग्नये N 
Rigveda, VI. 8. 1. 


“ At Jatuvedas holy gathering I will tell aloud the conquering 
might of the swift red-hued steer. 
A pure and fresher hymn flows to Vaisvanara, 
even as for Agni lovely Suma is made pure.” 
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पूषा त्वेतो नयतु हस्तगद्माश्विना त्वा प्र वहतां TAR 


गृहान्गच्छ गृहपत्नी यथासो वशिनी त्वं विदथमा वदासि n 
Rigveda, X. 85. 26, 


e 
'"" Let Pushan take thy hand and hence conduct thee : 
may the two Aswins on their car transport thee . 
Go to the house to be household’s mistress 
and speak as lady to the Vidatha.”’ 


इममंजस्पामुभये अकृण्वत धर्माणर्मारंन विदथस्य साधनं | 


अक्तुं न यह्वमुषसः पुरोहितं तनूनपातमरुषस्य निसते॥ 
Rigveda, X. 92. 2. 


“ Him, Agni, Gods and men have made their chief support, 
who drinks the fatness and completes the sacrifice, 
With kisses they caress the grandson of the Red, like the 
swift ray of light, the Household Priest of Dawn.”’ 


यो राजभ्य ऋतनिभ्यो ददाश a वर्धयंति geasa नित्या: | 


स रेवान्याति प्रथमो रथेन वसुदावा विदथषु प्रशस्त: ॥ 
Rigveda, II. 27. 13, 


‘‘ He who bears gifts unto the kings, true Leaders, he 
who their everlasting blessings proper, 
Moves with his chariot first in rank and wealth 
munificent and landed in assemblies.’ 
There are passages in the Atharvaveda also that refer to 
Vidatha. We are told : 
वायोः सवितुव्विदथानि मन्महे यावात्मन्वत्‌ विशथो यौ च cara: | 


यौ विश्वस्य परिभ्‌ बभूवथृस्तौ नो मुञ्चतमंहसः d 
Atharvaveds, IV. 25. 1. 


“ I think on Vayu's and Savitri's Vidathas, 

Ye twain who penetrate aud guard the living world; 

Ye who have come to be this Alls’ pervaders, 
deliver us, ye two, from grief and trouble.” 


TATA समदो गमिष्ठो मृधो जता पुरएतायोध्य:। 


इन्द्रेण गृप्तों विदथा निचिक्यद्धृद्रोतनो द्विषतां याहि शीभम्‌॥ 
Atharvaveda, V. 20. 13. 


'" Shaker of things unshaken, readiest comer to battles; 
conquering foes, resistless leader, 

Guarded by Indra, watching our assemblies, 
go quickly, breaker of their hearts who hate us.” 
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gaefe वनस्पते य एष निहितस्त्वयि | 
यथा यमस्य सादन आसाते विदथा वदन. ॥ 
Atharvaveda, XVIII. 3. 40, 
‘‘ Oh Tree, give back again this man who is deposited 
on thee, 
That he may dwell in Yama's home addressing the 
assemblies here.” 


त्वं qd त्वं queqqd सहस्रधारं विदथं 
स्वाव्वदं तवेद्‌ विषणो बहुधा वीर्थ्याणि | 
Atharvaveda, XVII. 1. 15, 


“ Round Trita, round the spring with thousand current 
thou goest, round the light-finding assembly. 
Manifold are thy great deeds, thine, O Vishnu.” 


यः सभयो विदथ्यः सुत्वा यज्वाथ YEN: | 
quud are, रिशादसस्तद्‌ देवा: प्रागकल्पयन्‌ ॥ 
Atharvaveda, XX, 128, 1. 


“ The worshipper who pours the juice for gathering 
and assembly fit, 

And vonder foes-destroving Sun, these have 
the Gods designed of old.” 


अहं वदामि नेत्‌ त्वं सभायामह त्वं वद । 


ममेदसस्त्वं केवलो नान्यासां कीत्तंयाइवन ॥ 
Atharvaveda, VIT. 39. 4. 


“Tam the speaker here, not thou: speak 
thou where the assembly meets. 

Thou shalt be mine aud only mine, and never 
mention other dames." 


Roth thinks that the primary sense of Vidatha is ‘order’ and thence 
it is taken to mean the concrete body which gives orders. We have 
seen how the term is taken tb mean assembly for secular or religious 
ends or for war. Oldenberg’ thinks that the main idea is ordinance 
and thence sacrifice. According to Ludwig” the root idea is an assembly 
especially for the Maghavans and the Brahmans. Geldner™, however, 
considers that the word primarily means knowledge, wisdom, priestly 
lore, then sacrifice and spiritual authority. Bloomfield" insists that 
the term refers to the house in the first place and then to the sacrifice 
as connected with the house. Professors Macdonell and Keith ™ feel 
inclined to accept Bloomfield’s views. They say the term Vidatha 
once applied to the king might seem to be against this view: but it 
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may refer to his being ‘rich in homestead’; and the connection of the 
women with the Vidatha, as opposed to the Sabha tells in favour of 
Bloomfield’s explanation." "Phe text which applies Vidathya to a king 
runs as follows: | 


सोमो धेन, सोमो भर्वतमाशु सोमो चीरं कमंण्यं ददाति। 


सादन्यं विदथ्यं सभयं पितृश्रवणं यो ददाशदस्मे॥। | 
Rigveda, I. 91. 20, 


“To him who worships Soma gives the mileh cow, a 
fleet steed and a man of active knowledge, 
And makes him सादन्यम्‌ विदथ्यम्‌ TATA and पितृश्नवणम्‌ , 

The text, however, hardly justifies Bloomfield’s construction of 
Vidathya. It is clear that the term refers to qualities that make one 
fit for Vidatha. Zimmer suggests that Vidatha means an assembly, 
smaller than a Samiti or a Sabhd. Undoubtedly, the texts mention 
Vidatha as assembly both for religious and secular purposes. It 
seems abundantly clear that its activities were not confined to matters 
secular. But it must not be forgotten that in these early days, 
specially with the Vedic Indians, religion was seldom separated from 
matters purely political or secular. 

Professor Javaswal'* is of opinion that this Vidatha was the 
parent Volk-assembly from which Sabha,  Samili and Sena 
differentiated. 

It is indeed difficult to say anything about the constitution and 
function of these folk-assemblies. Yet it is not hard to surmise that 
in these archaic assemblies we have the framework of a popular 
legislature. The term ' legislative ' as applied to the functions of the 
early folkmoot must not be misunderstood. Even the assembly of the 
early warriors did really exercise the power of a modern legislature 
when it determined the question of peace or war. ‘‘ In the infancy 
of society,” observes Sir Henry Maine," “ many conceptions are 
found blended together which are now distinct, and many associations 
which are now inseparable from particular processes or institutions 
are not found coupled with them." There is abundant proof that 
legislative and judicial powers are not distinguished in primitive 
thought. 

These assemblies were in their nature sovereign. These were: 
the gathering together of the whole nation, or of the whole ruling 
part of the nation. 'The whole power of the nation is, therefore, 
vested in them. It is only gradually and by slow steps that there 
arises that distinction between legislative, executive, and judicial 
powers on which so much stress is laid in the refined politieal theories 
of modern times. 

It will be pertinent to remember here the observations of 
Freemen made while speaking of primary assemblies in general. 
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“ The Primary Assembly,” says Freeman,’ *' is the natural form of 
free government for the wandering band, for the group of households 
settled in their mark, for the tribe gathered within the walls of a city. 
It begins to break down even when it is applied to a gan or Canton of 
a larger size; it utterly breaks down when it is applied to a nation. 
The representative Assembly is as much the natural form of free 
E for the greater Society as the primary Assembly is for the 
smaller.” 


Inspite of indications of its having once been open to the whole 
people including the females, access to it might have been restricted 
gradually and it lost its original functions and constitution through the 
growth of the aristocratic and monarchical tendencies. 


Rousseau '* has an explanation which, if not altogether historical, 


is at least suggestive and deserving of thoughtful consideration. ‘‘ So 
soon as the service of the State ceases to be the principal business of the 
citizens, and they prefer to render aid with their purses rather than 
their person, the State is already on the brink of ruin. If it is 
necessary to march to battle, they pay troops and remain at home; if 
it is necessary to go to the council, they elect deputies and remain at 
home. As a result of indolence and wealth they at length have 
soldiers to enslave their country and representatives to sell their 
freedom. ‘The decline of patriotism, and active pursuit of private 
interest, the vast size of States, conquest and abuses of Government, 
have suggested the plan of deputies or representatives of the people 
in the assemblies of the nation.” 


Kemble '* speaking of the Saxons in England, gives his reason of 
the development of the representative system which would equally apply 
to Vedic India. In a country overrun with forests, intersected with deep 
streams, and but ill-provided with the means of internal communica- 
tion, attendance at a place other than his own village must have been a 
hardship to the cultivator, such attendance often vexatiously interfering 
with agricultural processes ou which the hópes of the year might 
depend. Much more keenly would this have been felt, if he 
were called upon to attend beyond a limited area. Besides, he would 
not perhaps care very much for general rules affecting many districts 
beside the one in which he lived. To the rich and powerful neighbour 
whose absence from his farms was immaterial while his men remained 
on the spot to look after his cultivation; to the Maghavan familiar with 
the public business, and perhaps having influence and interest with 
the king; to the Brahmanas or priests, distinguished for their wisdom 
as well as for their station; to anv or all of these, he would be ready 
to commit the defence of his small, private interests, satisfied to be 
virtually represented, if only he were not compelled to leave the 
business and the enjovments of his daily life. But of this we shall 
have to say more hereafter. 

198—1868 B. 
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Two more institutions must be named here and we shall see 
later how these helped the development of law. The Sabhd and Samiti 
were the two other Vedic assemblies which have recently attracted 
the attentign of the Vedic Scholars. We are told in the Rigveda : 


qu wat मेदयथा get चिदश्रीरं चित्कृणुथा सुप्रतीक । 


भद्रं गुहं कृणुथ भद्रवाचो Teal वय उच्यते समासु ॥ | 
Rigveda, VI. 28. 6. 


'* O Cows, Ye fatten een the worn and wasted 
and make the unlovely beautiful to look on, 
Prosper my house, Ye with auspicious voices. Your 
power is glorified in our assemblies. 


असवी रथी ger इदगोमों इदिद्र ते सखा । 


इवात्रभाजा वयसा सचते सदा ET arta SHIT | 
Rigveda, ४111, 4. 9. 


“Indra, thy friend is firm of form and rich 
in horses, cars aud kine. 

He evermore hath food accompanied by wealth, 
and radiant joins the company.” 


सभामेति कितवः पृच्छमानो जेष्यामीति तन्वा AAA: | 


अक्षासो अस्य वि तिरंति कामं प्रतिदीव्न दधत आ कृतानि n 
Rigveda, X. 34. 6. 


‘‘ The gambler seeks the Sabha and wonders, 
his body all afire, shall I be lucky? 

Still do the dice extend his eager longing, taking 
his gains against his adversary. 


गोमों अग्नेऽविमॉ अइवी यज्ञो नृवत्सखा सदमिदप्रमृष्यः | 


इडावॉ एषो असुर प्रजावान्दीर्घो रयिः पृथूबृध्नः सभावान्‌ ॥ 
5 Rigveda, IV. 3. 8. 


'* Agni, be this our sacrifice eternal, with brave friends, 
rich in kine and sheep and horses. 

Rich, Agni! in sacred food and children, in full 
assembly, wealth broad based and lasting.'' 


aa agfa यशसागतेन सभासाहेन सख्या QATT: | 


कित्बिषस्पृत्‌पिलुषणिह्म॑षामरं हितो भवति वाजिनाय u 
Rigveda, X. 71. 10. 


‘‘ All friends are joyful in the friend who cometh in triumph, 
having conquered in assembly. | 

He is their blame averter, food provider: prepared is he and 
fit for deed of vigour,” 
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This noteworthy constitutional organism सभा grew much in 
importance during the post-Vedic age. The Atharvaveda refers to it 
frequently." Professor Jayaswal '* points out that '' probably it was 
the standing and stationary body of selected men working under the 
authority of the Samiti. Sabha means literally ‘ a body of men shining 
together! those entitled to a seat therein were invested, so to say, with 
lustre." The Sabha seems to have acted as national judicature even 
during the Rigvedic age.’ Professors Macdonell and Keith ? point 
out the difficulty in ascertaining its exact character. ‘‘ The hall also 
served, like the Homeric meeting-place, for social intercourse and 
general conversation about cows and so forth, possibly for debates and 
verbal contests. According to Ludwig °! Sabha was an assembly, not 
of all the people, but of the Brahmanas and Maghavans. This view 
can be supported by the expressions like ' Sabheya ', ‘ worthy of 
Sabha ’,?? and ' rayth Sabhavan ', ‘ wealth fitting for the assembly '.? 
According to Zimmer ?* the Sabhà was the meeting-place of the village 
council presided over by the Grámani. Hillenbrandt ? seeks to main- 
tain that Sabha and Samiti cannot be distinguished, and that the 
reference to ' Sujata’ ** being there in session is to the Aryan as 
opposed to the other. 


The difficulty in accepting any of these views lies in the fact that 
none of them takes into account the possible history of the institution. 
Sabhà as a special standing committee seems to be of later growth. 
Tts constitution and function during the Rigvedic age is really obscure. 
That Sabhà became a sort of law-court later is amply evident from the 
subsequent Vedic literature." In the Yajurveda, for example, we 
find Sabhachara as one of the victims at the Purushamedha. As he 
is dedicated to Dharma, it is difficult not to see in him a member of 
the Sabha as a law-court, perhaps as one of those who sit to decide 
cases: there is nothing to show whether the whole assembly did so, 
or only a chosen body. The special use of Sabhdchara suggests the 
latter alternative. Professors Macdonell and Keith seem to think 
rightly that Sabhdsad—Sitter in the assembly—is probably a technical 
description of the assessors who decided legal cases in the assembly. 
These terms, however, are not found in the Rigveda. 


The most important assembly of the Vedic age seems to be the 
Samiti, which Jayaswal has named as the sovereign assembly of the 
Vedic times.” He has dealt with its functions, constitution and historical 
career, and we can do no better than refer to his Hindu Polity for 
the purpose. J.sudwig considers that the Samiti included all the people, 
primarily the Visah, but also the Maghavans and Brahmanas if they 
desired to attend it, though the Sabha was their special assembly. 
Professors Macdonell and Keith intimate that '' the business of this 
assembly was general deliberation on policy of all kind, legislation, so 
far as the Vedic Indian cared to legislate, and judicial" work.'' *° 
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The functions of the Samiti may be gathered from different 
references. The most important business during this age seems to 
have been the election of the Rajan. The king attended the Samiti, 
und it was thought necessary that he should do so. So says the 
Rigveda ' like 4 true king going to the Samiti '— 

राजा न सत्यः समितीरियान:। 
Rigveda, 1X. 92. 6. 
The Rik in question seems to suggest that it was the function of the 
king to convene the Samiti. The Rik says :— 
परि ata पशू मांति होता राजा न सत्य: समितीरियान:। 
“ As the priest seeks the station rich in cattle, 
like a true king who goes to great assemblies.’ 
Commenting on this Sayana says : 
होता देवानां आह्वातस्विक्‌ TAAT पशुमतः सञ्चेव यज्ञगृहान्यथोपगच्छति किञ्च राजा 
न यथा राजा सत्यः सत्यकर्मा सन्‌ समितीः। संग्रामनामेतत्‌ सम्यक्‌ प्राप्यते योद्धृभिरत्रेति । 
If the king is behaving truly he is there just as a hota is in the 
Yajnagriha whose function there is to call in the gods. 

Incidentally we have the meaning of Sayana of the word Samiti : 

संग्रामनामैतत्‌ सम्यक्‌ प्राप्यते योद्ृभिरत्रेति | 

Ih another place the sume Veda tells us: 

यत्रौषधीः समगूमत राजानः समिताविव। 
fas: स उच्यते भिषग्रक्षोहामीवचातनः ।। 
Riyredu, X. 97, 0. 
“He who hath store of Herbs at hand like kings 
amid a crowd of men,— 
Physician is that sage's name, fiend-slayer, chaser of disease.” 
The king in a Samiti is likened here to a physician in a place with a 
good collection of herbs wherewith he protects us by destroying the 
diseases. Savana comments on this Rik by saying : 

तासां नानाविधानामोषधीनां सङ्गमनं यस्मिन्‌ देशेऽस्ति तत्र विप्र: प्राज्ञो ब्राह्मणो 

भिषगृच्यते रक्षोहा रक्षोहंता । अमीवचातनः। अमीव' व्याधि: । तस्य त्रातनश्च [तयिता 

नाशयिता च भवति तदानीं॥ | 

It is significant that we have reference to Samiti only during the 
post-Rigvedic period. The so-called family books of the Rigveda 
contain no reference to this. The institution seems to have been fully 
developed during the post-Rigvedic age. But even in this age it is 
regarded as eternal and is called a daughter of Prajapati, the creator : 


सभाच मा समितिश्‍चाक्‍्तां प्रजापतेद्‌हितरी संविदाने । 
येन संगच्छा उप मा स शिक्षाच्चारु वदानि पितरः संगतेष्‌ ।। 
Atharvaveda, VII, 12. 1. 
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According to Sayana : 
सभा विदुषां समाज:। समितिः संयन्ति संगञ्छन्ते 
युद्धाय श्रत्रेति समितिः संग्रामः। संग्रामीणजनसभत्यर्थः | 


Quoting Yaska, Sayana notices a secondary import already acquired 
by the term 


यद्घा संग्रामनामानि यज्ञनामानि भवन्तीति यास्केनोक्तत्वात समितिशब्देन यज्ञ उच्यते | 


The Vedic assemblies underwent much change by the Brahmanic 
Age. During this age, we no longer hear of Vidatha. Indeed this 
assembly seems to have merged into some other since the days of the 
Rigveda. We do not hear any longer of this body during the present 
period. Its functions must have been taken up by some other body. 

Similarly, the Samiti of the Rigvedic age seems also to have lost 
its separate existence. The Parasara Grihyasutra treats this 
institution evidently as a reminiscence only. 

Sabha is still in existence. In fact, this seems to be the only 
Vedic assembly still retained during this age. 1t did not disappear even 
during the royal, and imperial centralization but preserved traces of its 
popular origin and retained some important popular features in its 
administration of justice. This institution is often named in the 
Brahmana literature. We may refer to Taittiriya Samhita, I, 7, 6, 7, 
Taittiriya Brahmana, I, 1, 10, 6; Satapatha Brahmana, II, 3, 2, 3, 1, 10; 
Kausitaki Brahmana, VII, 9; and Maitrayani Sumbita, IV, 7, 4 for this 
purpose. | 

There is no direct notice of the work done by the Sabha. What- 
ever might have been its functions in the earlier days, during this 
period it seems to have retained only its judicial functions. Sabhachara 
is one of the victims at the Purushamedha in the Yajurveda. The terms 
Sabhapati, Sabhapala, Sabhasad are often used in the Brahmana 
literature 

Women did not go to Sabha as wil appear from Maitrayani 
Samhita (IV. 7, 4). These women, it seems, were early excluded 
from political activity 

We have seen elsewhere that the normal, though not universal 
form of government, in early India, was that by kings, as might be 
expected in view of the fact that the Aryan Indians were invaders in 
a hostile territory. Up till thé age under consideration, kingly form of 
government alone seems to have prevailed. ‘There are, however, ample 
indieations in the literature of this period that people were already 
thinking of other possible forms of government. The Brahmana 
literature very often engages itself in justifying the kingly form of 
government. The Aitareya Brahmana tells us: 


“अस्या ध्रुवायां मध्यमायां प्रतिष्ठायां दिशि ये के च कुरुपञ्चालानां राजानः सवशोशी 


मराणां राज्यायव तेऽभिषिच्यन्ते। राजत्येनानभिषिक्तानाचक्षते।” 
Aitareya Brahmana, XXXVIII. 8, 14. 
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“Then the divine Sadhyas and Aptyas inaugurated Indra, during 
thirty-one days, in the middle region, which is a firmly established 
footing (unmoveable centre) to the Kingship (rajya). Hence the kings 
of the Kurupancalas, with the Vasas and Usinaras, are inaugurated to 
Kingship, and called kings (raja).’’ 
These Brahmanas also gave various theories of the origin of kingship 
in justification of the institution. All these theories, however, in a 
way contemplated kingship to be elective in its origin. | 
The election in the Vedic age was real and fairly simple and 
business-like. The king was elected by the people; he was expected 
to fulfil certain duties, and was invested with certain privileges. He 
accepted his office from the people, the king-makers. He was in 
agreement with his electors. He could be removed from his office 
and could be brought back from exile. The office of the king was the 
creation of the people and was held conditionally. 


In. the age of the Brahmana literature, coronation becomes 
elaborate, ritualistic and very technical. It is no longer elective in the 
real sense. The king is presented to the people who is to ratify his 
appointment. Through the details given about the coronation 
ceremony we have an idea of king’s functions. One important feature 
should not escape our notice. Originally, Vedic kingship was tribal. 
It has now grown territorial It seems that kingship has 
become hereditary during this age. 

The position of the king with regard to the land is somewhat 
obscure. Hopkins is strongly of opinion that the payments of 
revenue, etc. were only for protection and consequently only as tax. 
He, however, is also of opinion that the king was the owner of all land. 
Baden Powell asserted that the idea of the king being the owner of 
all land is of later origin. The evidence, up to this age at least, 1s 
inadequate to prove his ownership. It is not deemed improbable that 
gradually the king came to be vaguely conceived as lord of all the land 
in a proprietorial sense; such an idea was only a gradual development. 
The evidence, so far as it goes of other Aryan peoples, does not 
support the theory of original kingly ownership. There are, however, 
some texts in the Brahmana literature which indicate kingly ownership 
of land. 

Prof. Jayaswal points out that the Republican 1011118 of 
government arose in the latter part of this age. According to him the 
Republics are named in the Aitareya Brahmana as also in the 
Taittiriva. He refers to Aitareya Brahmana (XXXVI. 3, 14) where 
we find : | 

दक्षिणस्यां दिशि ये के च सत्वतां राजानो भौज्याये व तेऽभिविच्यन्ते । भोजत्यनानभिषि- 


क्लानाचक्षते | | 
Aitareya Brahmana, XXXVIII. 8, 14. 
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“Then the Rudras inaugurated Indra in the Southern region, during 
thirty-one days, with the three Rik verses, the Yajnas and the great 
words (just mentioned), for obtaining enjoyment (of pleasures). 
Hence all kings of living creatures (chiefly beasts) in the Southern 
region are inaugurated for the enjoyment. (of pleasures) and called 
Bhoja 1.e., enjoyer.” 
The word ' Bhaujya ' denotes the rank of a ruler bearing the title of 
Bhoja. Profs. Maedonell and Keith ? take these words as indicating a 
king's title. Prof. Jayaswal points out how these words denoted heads 
of a class of republics.” The same Brahmana also uses the terms 
' Svarajya ' and ' Vatrajya ' to denote certain peculiar constitutions 
prevailing in the west and north respectively. In the Svarajya the 
ruler or president was called ‘‘ Svarat ”. 

According to Aitareya Brahmana this form of Government 
prevailed amongst the Nichyas and the Apachyas of Western India 
bordering near the mouths of the Indus and the regions immediately 
above. The ‘ Vairajya’ occurred in the north by the side of the 
Himalayas. According to the Aitareya Brahmana in this form of 
Government the whole country or nation took the consecration of 
rulership. ‘This was a real democratic constitution. The uttara 
Madras and the uttara Kurus are named as observing this form. 

It has been stated above that political facts are one of the causes 
of legal development, and it is needless to tell vou that early Indian 
History is not altogether blank in its chapter on political changes. 
It is now admitted on all hands that Monarchy was the earliest form 
of organised Government in India. Prof. Jayaswal has shown that this 
18 supported by the Rigveda where Monarchy is the normal and the only 
form of Government known. As the Aitareya Brahmana puts it, it 
was in the firmly established midland where it held its own : 


''एतश्यां धुबायां मध्यमायां प्रतिष्ठायां दिशि ये क च कुरुपञ्चालानां राजानः सवशोशी 


नराणां राज्यायेव तेऽभिषिच्यन्ते । राजेत्यनानभिषिवतानाचक्षते।” 
Aitareya Brahmana, XXXVIII. 8. 14. 


This midland was the land from Kurukshetra to Prayag—the 
Valleys of the Jumna and the Ganges, which became the seat of the 
Aryan conquerors and Aryan Monarchy. 


The passage above-quoted implies that forms of Government other 
than the monarchy were also known at the time. Indeed eminent 
scholars like Prof. Jayaswal and Prof. Sarkar, have now established 
that republican form of Government was known even in the early 
Vedic India. Prof. Sarkar ** has spoken of the three periods of Hindu 
Republics. According to him the first period dates from 600 B.C. to 
450 B.C. He names eleven republics for the period and says, '' This 
cluster of republics represented evidently the survival of a type of 
polity that had been more or less uniformly distributed throughout the 


104 THE HISTORY OF HINDU LAW 


Hindu world, at least in the Indo-Gangetic plains. An older link in 
ee chain of India's Political evolution is furnished by the 
ommonwealths of the fifth and sixth centuries B.C. And it is to the 
eastern regions of Northern India, roughly speaking the modern 
province of Bihar, that we have to turn our eyes for these oldest 
historical specimens of Hindu republics.” | 


It will indeed be beyond our purpose to enumerate these 
republics and to estimate the valuation of India’s democratic 
attainments. Nor would it be necessary for us to mention the other 
two republican periods here. All that we should remember here is 
that “the hymns of the Rik and Atharvan, the view of the 
Mahabharata and the tradition which Megasthenes heard in India in 
the Fourth Century, B.C., all point to the fact that republican form 
of Government in India came long after monarchy and after the early 
Vedic age. It appears in the later Vedic literature: in the Rig-Vedic 
Brahmana, the Aitareya, and in the Yajurveda and its Brahmana,— 
the Taittiriya.’ The technical name for Hindu Republics was 
' Gana’. 

Prof. Jayaswal shows that such republics were known as far back 
as 1000 B.C.* '' According to the Aitareya, the greater portion of 
Aryan India, North, West and South, was covered with republican 
constitutions. Only in the middle, in the Midland, monarchy prevailed. 
Further east in the Prachi (with its centre in or about Magadha), 
there was according to this Brahmana the constitution called Samrajya 
which literally means ‘a combination of Monarchies,’ t.e., a Federal 
imperialism around one dominant member.” ** 


I feel tempted to tell you here how a master mind viewed the 
Spirit and Form of our Indian polity. I am just thinking of 
Sri Aurobindo, the superman, the seer, the sage, who was one of the few 
rare individuals, amongst the millions of citizens of the land, whom 
we would unhesitatingly choose if and when we would be called upon 
to describe the cultural capital of our nation, if and when the world 
would feel the need of evoking the part our nation can play in it—who 
was one of the rare few who have contributed something to universal 
progress, who have risen by their talent and genius above their fellow 
countrymen, above their fellowmen of the world and have thus 
gained a place for themselves at the head of humanity, at the extreme 
spearhead of civilization. 

Sri Aurobindo could not see eye to eye with those scholars who 
attempted to read modern ideas and types of democracy and parlia- 
mentary system into the past of India. According to him the 
democratic element discernible in Indian polity and the institutions 
presenting a certain analogy to the presént-day parliamentary form 
were in reality ““ India's own kind and not at all the same thing as 
modern parliaments and modern democracy’. 
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“ The Iudian System °, says 950 Aurobindo," “° began with a 
variation of the type generally associated with the early history of the 
Aryan peoples; but certain features have a more general character and 
belong to a still earher stage in the social development of the human 
race’. ‘lt was a clan or tribal system, Kula founded upon the 
equality of all the freemen of the clan or race; thus was not at first 
firmly founded upon the territorial basis, the migratory tendency was 
still in evidence or recurred under pressure and the land was known 
by the name of the people who occupied it, the Kuru country or simply 
the Kurus, the Malava country or the Malavas. After the fixed settle- 
ment within determined boundaries the system of the clan or tribe 
continued, but found a basic unit or constituent atom “in the settled 
village community. The meeting of the people, visah, assembling for 
communal deliberation, for sacrifice and worship or as the host for war, 
reinained for a long time the power-sign of the mass body and the agent 
of the active common life with the king as the head and representative, 
but long depending, even after his position became hereditary, on the 
assent of the people for his formal election or confirmation. The 
religious institution of the sacrifice developed in time a class of priests 
and inspired singers, men trained in the ritual or in possession of the 
mystic knowledge which lay behind the symbols of the sacrifice, the 
seed of the great Brahminic institution. These were not at first 
hereditary, but exercised other professious and belonged in their 
ordinary life to the general body of the people. ‘This free and simple 
natural constitution of the society seeins to have been general at first 
throughout Aryan India.” 

Sri Aurobindo then pointed out how ‘‘ the later development out 
of this primitive form followed up to a certain pomt the ordinary line 
of evolution '' but how at the same time it '' threw up certain very 
striking peculiarities that owing to the unique mentality of the race 
fixed themselves, became prominent characteristics and gave a different 
stamp to the political, economic and social factors of Indian 
civilisation.” | 

In delineating this peculiarity Sri Aurobindo says : “The heredi- 
tary principle emerged at an early stage and increased constantly ite 
power and hold on the society until it became everywhere the basis of 
the whole organization of iis activities. A hereditary kingship was 
established, ७ powerful princely and warrior class appeared, the rest of 
the people were marked off as the caste of traders, artisans and 
agriculturalists and a subject or menial caste was added, perhaps some- 
times as the result of conquest but more probably or more commonly 
from economic necessitv, of servants and labourers. The predominance 
from early times of the religious and spiritual tendency in the mind of 
the Indian people brought about at the top of the social system the 
growth of the Brahmin order, priests, scholars, legists, repositories of 
the sacred lore of the Vedas, a development paralleled elsewhere but 
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here given an unequalled permanence and definiteness and supreme 
importance. In other countries with a less complex mentality this 
predominance might have resulted in a theocracy: but the Brahmins 
in spite of their ever-increasing and finally predominant authority did 
not and could not usurp in India the political power. As sacrosanct 
priests and legists and spiritual preceptors of the monarch and the people 
they exercised a very considerable influence, but the real or active 
political power remained with the king, the Kshatriva aristocracy and 
the commons.”’ 

Need I remind you how verv striking this peculiarity is: Power 
is of its very essence indefinitely expansive: it can hardly be checked 
except by colliding with another power. 

Of all social, moral and spiritual problems that of power is the 
most chronically urgent and the most difficult of solution. ‘* Craving 
for power is not a vice of the body, consequently knows none 
of the limitations imposed bv a tired or satiated physiology upon 
gluttony, intemperance and lust."  '' Growing with every successful 
satisfaction’, the appetite for power can manifest itself indefinitely, 
without interruption bv bodilv fatigue or sickness."  '' Moreover, the 
nature of society is such that the higher a man climbs in the political, 
economie or religious hierarchy, the greater are his opportunities and 
resources for exercising power.''*! 

No infallible method for controlling the political manifestations 
of the lust for power has vet been devised. 

In ancient Indian bodv politic ‘‘ a peculiar figure was the Rishi, 
the men of a higher spiritual experience and knowledge, born in any 
of the classes, but exercising an authority by his spiritual personality 
over all, revered and consulted bv the king of whom he was sometimes 
the religious preceptor and, in the then fluid state of social evolution, 
able alone to exercise an important role in evolving new basic ideas and 
effecting direct and immediate changes of the socio-religious ideas and 
customs of the people. They can, however, be hardly accused of 
pursuing a policy to gratifv anv power-lust of their own. 


Sri Aurobindo says: “It was a marked feature of the Indian 
mind that it sought to attach a spiritual meaning and a religious 
sanction to all, even to the most external.social and political circums- 
tances of its life, imposing on all classes and functions an ideal, not, 
except incidentallv, of rights and powers, but of duties, a rule of their 
action and an ideal way and temperament, character, spirit in the 
action, a dharma with a spiritual significance. It was the work of the 
Rishi to put this stamp enduringly on the national mind, to prolong and 
»perpetuate it, to discover and interpret the ideal law and its practical 
meaning, to cast the life of the people into the well-shaped ideals and 
significant forms of a civilization founded on the spiritual and religious 
sense. And in later ages we find the Brahminic schools of legists 
attributing their codes, though in themselves only formulations of 
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existing rule and custom, to the ancient Rishis. Whatever the develop- 
ments of the Indian socio-political body in later days, this original 
character still exercised its influence, even when all tended at last to 
become traditionalised and conventionalised instead of moving forward 
constantly in the steps of à free and living practice.” 

“* The political evolution of this early system varied in different 
parts of India. The ordinary development, us in most other countries, 
was in the direction of an increasing einphasis on the control of the 
king as the centre, bead and unifying factor of a more aud more complex 
system of rule and administration and.this prevailed eventually and 
became the universal type. But ior a long time it was combated and 
held in check by a contrary tendency that resulted in the appearance 
and the strong and enduring vitality of city or regional or confederated 
republics. The king became either & hereditary or elected executive 
head of the republic or an archon, administering for a brief and fixed 
period or else he altogether disappeared from the polity of the state. 
This turn must have come about in many cases by a hatural evolution 
of the power of the assemblies, but in others it seems to have been 
secured by some kind of revolution and there appear to have’ been 
vicissitudes, alterations between periods of monarchical and periods of 
republican government. Among a certain number of the Indian peoples 
the republican form finally asserted its hold and proved itself capable 
of a strong and settled organization and for a long duration lasting over 
many centuries. In some cases thev were governed by a democratic 
assembly, in more by an oligarchical senate. It is unfortunate that 
we know little of the details of the constitution and nothing of the 
inner history of these Indian republies, but the evideuce is clear of the 
high reputation thev enjoved throughout India for the excellence of 
their civil and the lonnidable efficieney of their military organization." 

It is needless to remind vou that a close connection subsists 
between the degree of development of Societies and their circumstances 
and form of Government. At its origin a society invariably contains 
all the three elements from the seeds of which! monarchy, aristocracy 
and democracy spring. The initiative of the individual, imparting 
its first impulse to the formation of every society, leaves behind it 
memories of a monarchical character, and furnishes the principal 
argument m justification of monarchies arising at subsequent periods. 
The champions, heroes and martyrs of the early periods of a society 
are the germs from which its future aristocracy sprouts: for, although 
privilege is at first conferred on personal merit only, yet, in the course 
of centuries of struggles, the traditions of leadership create a compact 
class, which frequently grows to be exclusive. Finally, the mass of 
believers and followers, who by their accession constantly enlarge the 
sphere of the society, form its democratic element; an element which, 
during its most primitive phases, manifests voluntary devotion to 
individuals who become conspicuous in the common ranks, and 


108 THE HISTORY OF HINDU LAW 


which only subsequently, and by slow degrees, awakes to the 
consciousness of its rights and obligations when more complicated 
situations arise, consequent upon the contentions between different 
societies. ‘This element can only attain power when the relations and 
the structure of a society, have become quite clear and translucid 
and when no difficulty is experienced in generally recognising and 
adopting its general conditions of existence. Hence, the government 
of every society is, in its course of transition, at first of a monarchical 
character; it is aristocratic during the periods of the struggles of 
development, especially in the case of greater vehemence and obsti- 
nacy of these struggles. The moment, however. an aristocratical 
society becomes dominant, it changes again imperceptibly into a 
monarchical society. It needs a uniform leadership as long as the 
question of reconciling the new and old conditions of its existence 18 
not vet determined, and its principle requires an individual represen- 
tation and expression in confronting those new members who have 
been unwillingly forced into its sphere. "The habit of, and the taste 
for, strict discipline, which has been acquired during protracted strug- 
gles have prepared the minds for obedience and feelings of loyalty 
towards a person embodying the sovereignty. Again, the government 
of a society that has been dominant for a long time becomes democra- 
tic, but it degenerates into despotism: whenever its existence is 
threatened by the springing up of a new society. At all events, by 
dangers of an unknown character, and amidst circumstances of 
difficulty, a tendency is produced to resort to extreme measures in 
order to avert peril; thereby mistrust of all the modes hitherto prac- 
lised in the direction of the affairs of the society is engendered, and 
the ground prepared for the absolute rule of some single individual’. 


There seems to be ample indication that the Vedic societies were 
conquering ones. If is this conquering society which is the first to 
exhibit cosmopolitan features. Within its boundaries the interest of 
consanguinity and of local contiguity cease to be dividing barriers, 
whilst they still do service as the bonds of subordinate social spheres 
The family appears, for the first time, as a strictly civil institution, 
and the first instance of dissociation of the communal affairs from 
those of the state are here to be met with. 

I need not dwell upon how gradually a society may be driven to 
a state of widespread discontent driving every element of the societv 
which still possesses energy, and in which the last spark of capacity for 
initiative has not yet died out, to look about for new objects to satisfv 
the higher claims of the human spirit. Gradually this may give rise 
to indifference to the cares of the world and disregard of material 
profit and advantages in the highest strata of the society as well as 
in the lowest. It may indeed be said that from the very moment of 
the formation of the society of conquest, the assertion of the independ- 
ence of the intimate world of inward individual sentiment over the 
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social ties becomes a characteristic phenomenon. ‘These aspirations, 
among persons of a higher position who are troubled by no worldly 
care, assume the shape of philosophy, and among the oppressed classes, 
that of religion. But since every ideal pertaining to philosophy 18 
unavoidably aristocratic, and since there are necessarily but few 
philosophers, and since io soar above the world and to remain 
indifferent to worldly goods on mere theoretical grounds and 
without any ulterior hope, can, from the nature of things, be but the 
privilege of the cultured, philosophy could never extend beyond certain 
limits. It could never furnish a principle for the formation of an in- 
dependent society. If, therefore, Philosophy, the refuge of the enlight- 
ened and prominent classes of the conquering and predatory society, 
proved but ill-adopted for the diffusion of a new life, and if, in conse- 
quence of soaring above the level of the conceptions of the people and 
above the circumstances of its hfe, it could not become the central 
interest and bond of organization of a new society it was natural that 
inen should look about for a substitute for furthering a fresh develop- 
ment, 


Thus, that other and twin view of hfe, the roots of which had 
struck much more deeply into the various layers of the people, and 
reached down into the soil from which its remotest traditions and most 
unalterable sentiments had sprung, presented itself in order to take 
the place of philosophy. This was religion with faith in a world 
beyond, with trust clinging to the superhuman, with hope founded 
upon future life. 


Dr. Berolzheimer,*® whose work, it has been said, '' enables us to 
ascend to a height from which we can see law as an everpresent part 
of an everflowing stream," says, while writing on the origin of 
oriental civilization, ‘‘ that closely connected with the religious and 
philosophical views of the Vedic Aryans are certain fundamental 
positions in regard to the Philosophy of Law, which, in turn, became 
the antecedents of later legal and ethical developments among the 
Greeks and Romans. Dater, while dealing with the '' Bondage of 
of Mediaevalism," the same author declares that the concept of Pax, 
the immortal contribution of- Augustine to Mediaeval Philosophy, was 
derived from the Vedic Rita. ‘* What Augustine sets forth as Pax 
appears to have been a possession of all cultures. We may recall, that 
to the Vedic Aryans, the central philosophie conception of organized 
rature was ‘rita’, which included the natural and human order. A 
closely related conception was dharma. The Greeks emphasizing the 


creative energy made of ‘Rita’ vos and of ‘Dhama’ Gets. 


The Romans, through the Greeks, derived from rita, their central 


conception ratum, ralio, ' naturalis ratio” and Augustine christianized 
rita into Pax ’’*’, 
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According to Dr. Berolzheimer the Vedic conception of law has 
fone far in the making of the world's legal philosophies; and these 
Vedic conceptions must have influenced much the formation of our 
law, the Vedas always being looked upon as its sources, by Manu, by 
Gautama, by everyone of our Hindu law-givers. 


LECTURE VI 


THE RIGVEDIC PHILOSOPHERS OF [AW 


In pointing out how the ancient civilization of the Graeco- 
Roman world began to decline im the Fifth Century before Christ 
instead of in the Second Century after Christ as assumed by Gibbon, 
and how it died not by murder but bv suicide and how that act of 
suicide was committed before the Fifth Century B.C. was out, Prof. 
Toynbee ! observed : 


“It was not even the philosophies which preceded Christianity 
that were responsible for the death of the ancient Graeco-Roman 
civilization. The philosophies arose because the civil life of that 
eivilization had already destroved itself by turning itself into an idol to 
which men paid an exorbitant worship. And the rise of the philoso- 
phies, and the subsequent rise of the religions . . . . was something that 
happened after the Graeco-Roman civilization had already put itself 
to death. The rise of the philosophies, and a jfortiori that of the 
religions was not a cause; it was a consequence.” 


Dr. Pulszky ? in his “ Theory of Law and Civil Society "" says 
that when a community reaches a stage in which life as afforded by it 
precludes all high hopes and the mere bettering of the individual lot 
presents itself as an object of a subordinate and precarious nature, men's 
minds revert to their inward aspiration, and the striving after individual 
perfection and the ordering of life according to ideal considerations 
are left as the only worthy and appropriate tasks. Hence, indifference 
to the cares of the world and disregard of material profits and advantages 
more and more gain ground in the highest strata of the society as well 
as in the lowest; and it may, indeed, be said that from the very 
moment of the formation of the society of conquest, the assertion of 
the independence of the intimate world of inward individual sentiment 
over the social ties becomes a characteristic phenomenon. "These 
aspirations among persons of a higher position who are troubled by no 
worldly care assume the shape of philosophy, and, among the 
oppressed classes, that of religion. 


According to Dr. Pulszky,* philosophy is the result of methodical 
wavs of thinking already developed in the communal society. Its 
appointed task, whilst the society is flourishing, is, in the first 
place... . normal perfection in individuals. 


We have seen how Sri Aurobindo * speaks of the Vedic Rishi as 
‘a peculiar figure’, ' the man of a higher spiritual experience and 
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knowledge, born in any of the classes, but exercising an authority by 
his spiritual personality over all, revered and consulted by the king of 
whom he was sometimes the religious preceptor and in the then fluid 
state of social evolution able alone to exercise an important role in 
evolving new basic ideas and effecting direct and immediate changes 
of the socio-religious ideas and custom of the people." 1t was indeed 

a marked feature of the Indian mind that it sought to attach a 
spiritual meaning and a religious sanction to all, even to the most 
external social and political circumstances of its life, imposing on all 
classes and functions an ideal, not, except meidentally, of rights and 
powers, but of dutv, a rule of their action and au ideal way and tem- 
perament, character, spirit 11 the action, a dharma with a spiritual 
significance.” It was the function of the Rishi “‘ to put this stamp 
enduringly on the mind of the people, to prolong and perpetuate it, to 
discover and interpret the ideal law and its practical meaning, to cast 
the life of the people into well-shaped ideals and significant forms of a 
civilization founded on the spiritual and religious sense.” 


It is yet to be found out why the Vedic Indians turned to 
philosophy. We know that '' when a rising class is inconvenienced by 
existing law or custom it appeals from custom to reason and from law 
io nature—just as conflicting desires in the individual sparkle into 
thought." ^ Philosophy is to history as reason is to desire: in either 
case an unconscious process determines from below the conscious 
thought above 


We do not now know why? But this much is certain that we 
have Vedic philosophers of law and Vedic philosophy of law. At least 
our Vedic literature seems not to be destitute of anticipations of legal 
Philosophy. It has been truly said that such Philosophy should be, 
not an appendix to the law, but rather a prospectus. 

We have seen how Dr. Berolzheimer? says “that closely connected 
with the religious and philosophical views of the Vedic Aryans are 
certain fundamental positions in regard to the philosophy of law, which 
in turn became the antecedents of later legal and ethical developments 
among the Greeks and Romans." 

We are to find out these Vedic philosophers, Rishis, who thus 
supplied these fundamentals to the world 

We start with Aghamarshana, the great Vedic Rishi, to whom 
has been ascribed the authorship of the three Riks in the 190th Sukta 
of the 10th Mandal of the Rigveda, giving in a nutshell his theory of 
creation of the universe, and pointing out in what relation law stands 
to the rest of it. Aghamarsana selects ‘ Creation ' itself as the god 
to whom he addresses his Riks and says :— 


ऋतं च सत्यं चाभीद्धा्पसोऽध्यजायत । 


ततो रात्र्यजायत ततः समुद्रो aia: 
Rigveda, X. 1M. 1 
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'" From Fervour kindled to its highest, Mternal 
Law aud Truth were born: 

‘hence was the Night produced, and thence 
the billowy 1lood of sea aruse.” 


सम्‌्द्रादर्णवादधि संवत्सरों अजायत | 


अहोरात्राणि विदधद्विश्वस्थ मिषतो वशी ॥ 
Riqveda, X. 190. 9. 


'* From that same billowy flood of sea the Year 
was afterwards produced 

'* Ordainer of the days aud nights, Lord over 
all who close the eye.” 


सूर्याचंद्रमसौ धाता यथापूर्वमकल्पयत्‌ | 


दिवं च पृथिवीं चांतरिक्षमथो स्वः॥ 
Rigveda, X. 190. 3. 


“ Dhata, the great Creator, then formed in 
due order Sun and Moon 

He formed in order Heaven and Earth, the 
regions of the air, and light.” 


This is all that Aghamarsana has to say and it is indeed difficult 
to elicit anything from this as to his exact philosophical position 
though it is not possible to deny it at least the character of an attempt 
to think things out to their ultimate significance, to find their substantial 
essence in the scheme of reality and thereby to unify all truth and reach 
that highest of all generalizations which constitutes philosophy. He, 
however, seems to think that the fundamental principle of things and of 
knowledge is to be found always outside the mind, and in the object. He 
seems to contemplate an objective order of things outside man, a subs- 
tance beyond and behind a mode. A mode is any individual thing or 
event, any particular form or shape, which reality transiently assumes; 
it is only a form of some eternal and invariable réality lying behind and 
beneath it. Of course substance does not mean the constituent material 
of anything: it is that which eternally and unchangeably is, and of 
which everything else must be „a transient form or mode. Accord- 
ing to him fervour is the first creative principle from which eternal order, 


harmony and truth, ऋतं and स॒त्यं were born. ऋतं existed, in the 


opinion of Aghamarshana, even prior to diversity, even as the whole 
exists prior to the parts. From these again originated the night which 
in its turn produced water and from water originated Samvatasara or 
the Time principle. This Samvatsara produced in due order the Sun, 
the Moon, the heaven, the earth, the firmament and light and 
originated the days and nights. This samvatsara is the lord of life 
and death. 
15—1848 B, 
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Two points in this theory are worthy of special note: a 
naturalistic conception of the universe and the emphasis laid on the 
eternal existence of law and order in the same. Rita is conceived of as 
eternal, not a history, not in any servitude to historic fact. The uni- 
verse is a succession of events, but its ground is the timeless ' now ' 
of the divine ' rita’. Rishi Aghamarshana recognizes a reality beyond 
time and change and this reality is ' rita’. Rita existed before ‘time’. 

Nothing is known of the life history of this Aghamarshana except 
that Sayana describes him as son of Madhuchhanda and grandson of 
Viswamitra. It is rather difficult to discover Sayana’s authority for 
thus fixing the parentage of this Rishi. Whether or not Sayanacharya 
was correct in tracing the parentage of this philosopher, 10 will indeed 
be interesting to notice here the philosophy of Madhuchhanda, as may 
be gathered from his contributions in the Vedas. Madhuchhanda does 
not give us any theory of creations. But we hear him saying 

ऋतेन मित्रावरुणावृतावृधावृतस्पृशा | 
क्त्‌ बृह॑तमाशाथं ॥ 
Rigveda, I. 2. 8. 


‘‘ Mitra and Varuna, through Law, lovers and cherishers 
of Law, 
Have ye obtained your mighty power.” 
From this we almost fancy we get an idea of his philosophical view on 
the point. However powerful these Mitra and Varuna might have been, 
even prior to them and more powerful than they must have been ऋतं 
the order, the harmony. Even the gods, powerful as they were, were 
subject to this eternal order, ऋतं. ऋतं as the ordering principle of 
universal life is imbued with human purpose conducing to human 
benefit; and consequently Madhuchhanda's gods, who are born of this 
ad have a purposive birth. Hach god is born with his nature, 
स्वधा, and this, his nature, is to do good to us human beings.“ 
आदह स्वधामन्‌ पुनगेभंत्वमेरिरे | 
दधाना नाम जशियं॥ 
Rigveda, I. 6. 4. 
‘‘ Thereafter they, as is their wont, through off the state of babes 
unborn, 
Assuming sacrificial names.” 


These gods are तुविजाता उरुक्षया-- 
कवी नो मित्रावरुणा तुविजाता उरुक्षया। 
दक्षं दधाते अपसं I 
Rigveda, 1. 3. 9. 


‘‘ Our sages, Mitra-Varuna, of wide dominion, strong by birth, 
Vouchsafe us strength that worketh well.” 
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Madhuchhanda seems to have approached the conception of one 
God in India. His Indra is the god of all gods and while the smaller 
deities have duties assigned to them, Indra alone rules over this 
universe- 


य एकश्‍चषणीनां वसूनामिरज्यति i 
इन्द्रः पंच क्षितीनां i 
Rigveda, I. 7. 9. 
“Indra who rules with single sway men, riches 
and the five-fold race 
Of those who dwell upon the earth” 
It was this Indra who placed the sun in its proper sphere with a 
purpose—'' Indra hath raised the Sun of high in heaven that he may 
see afar.” 


इंद्रो दीर्घाय चक्षस आ सूर्य रोहयहिवि | 
Rigveda, 1. 7. 3. 


Tf the sun gives us light it 1s because ib was so ordained by Indra. 
Any one desirous of any manner of success in life must please Indra by 
prayer; because if is Indra ‘‘ which aideth those to win them sons, who 
come as heroes to the fight, Or Singers loving holy thoughts.” 


समोहे वा य आरात नरस्तोकस्य सनितौ। 


विप्रासो वा धियायवः n 
Riyveda, Y. 8. 6. 


Nay, even this Indra it is who determines our action and engages us 
to do this or that for our good. ° 


अस्मान्त्सु तत्र चोदयंद्र राय रभस्वतः। 


तुविद्युम्न यशस्वतः॥ 
Rigveda, 1. 9. 6. 
'* O Indra stimulate therto us emulously fain for wealth 
And glorious, O most splendid one.” 


Indra. who is as vast as the ocean is the most powerful of all: 


इंद्रं विधवा अवीवृधन्त्समुद्रव्यचसं गिर: | 
रथीतमं रथीनां वाजानां सत्पति पति ।। 
: Rigveda, T. 11. 1. 

‘ All sacred songs have magnified Indra expansive 

as the sea, 

The best of Warriors borne on cars, the Lord. 

the very lord of strength" 

But even this Indra was born, and born with his nature: and if 
he indeed does anything for human benefit, it is because that is his 
nature, because he has done so all along, because his nature ordains 
him thus." 
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पुरां भिदुयूंवा कविरमितौजा अजायत | 
इंद्रो विश्वस्य कर्मणो धर्ता वज्री पुरुष्ट त: ॥ 
Rigveda, I. 11, 4. 
Crusher of forts, the young, the wise, of strength unmeasured, 
was he born, 
Sustainer of each sacred rite, Indra, the Thunderer 
much extolled.’ 

Unlike the Semitic God, the god or gods of Madhuchhanda are 
not whimsical and despotic. According to both the father and son, 
ऋत, the organised principle of the universe and the divine ordering 
of earthly life, seems to be the primordial principle. The appearance 
of sun and moon, of day and night, is strictly regulated; and this 
harmony, this ordering of everything in the universe is what they 
name as ऋतं. Even their gods are subject to this universal ordering 
principle and as such the legal provisions ordained by such gods cannot 
bear the stamp of the purposeless command of a wilful despot, but 
must be the product of some fixed principle, the principle impregnated, 
according to Madhuchhanda, with purpose for human benefit. 

It must have been noticed that, besides ऋ Madhuchhanda 
speaks of स्व॒धा to mean nature or conformity to nature. This is 
indeed a philosophical conception having an important bearing upon 
the philosophy of law. स्वधा is conceived of as the quality or derivative 
of its genesis and growth. स्वा is the order or constitution of nature 
—nature as a generating or creative force, developing spontaneously 
from the energy inherent in material objects, without the intervention 
of wilful extraneous agencies. Madhuchhanda indeed seems to lay 
special stress on this element im the universe. Even the conduct of 


his gods must be in conformity with their सवधा. 


Herein, one might seek for the germ of the later doctrine, which 
enjoimed everyone to remain in the position appropriated to him by 
the societv, without a desire to have it changed. This might have 
formed the strongest buttress in the great edifice of caste, serving the 
basis of all the arguments for the same, the propounders conceiving 
of justice in terms of the concord created by caste. To this might also 
be traced the germ of the doctrine expounded by Manu, the great 
law giver, where he says : 

सव्वेस्यास्य तु सर्गस्य pem स महाद्य ति: । 
मुखबाहूरुपज्जानां पृथक्‌ कर्म्माण्यकल्पयत्‌ ॥ 
Manu, 1. 87. 


“ For the sake of preserving this universe, the Being supremely glorious 
allotted separate duties to those, who sprang respectively from his 
mouth, his arm, his thigh, and his foot.” 
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तस्य सर्व्वाणि भूतानि स्थावराणि चराणि च। 


भया-द्घोगाय कल्पन्ते स्वधर्म्मान्न चलन्ति च॥ 
| Manu, VII. 15. 


‘‘ Through the fear of that genius all sentient beings, whether fixed 
or locomotive, are fitted for natural enjoyments and swerve not from 
duty." 


We have seen how short has been the contribution of Aghamarshana 
relating to the matter under discussion. Jt is indeed too short to 
enable us to follow his views with any degree of clarity. But even this 
meagre contribution secured for him a place in the Hindu legal 
philosophy so much so that every law-giver of a later age, enjoined on 
sinners the recitation of these three Riks of Aghamarshana as an 
expiatory measure. 

व्यहस्तूपवसेद्‌ य्‌ क्‍तस्त्रिरह्लो$भ्य्‌ TAA: | 


qad पातकः सर्व्वस्त्रजेपित्वाघमषंणम्‌ ॥ 
Manu, XI. 260. 


“Or, he shall be released from all deadly sins, if he fast three days, 
with his members mortified, and thrice a day plunge into water, thrice 
repeating the text aghamarshana.’’ 

There is nothing to be wondered at in this insistence of the 
Hindu law givers on the acquisition of a knowledge of Aghamarshana 
Sukta by every citizen. Yor, to them, ignorance was at the root of 
every sin, the light of knowledge dispelling the darkness in the mind, 
which, thus clarified, always turned towards the pole of virtue. The 
Aghamarshana Sukta, by giving us the genesis of the universe imparted 
a knowledge of an idea of a supreme legal ordering reigning all over, 
and impelled man to tune himself to that ordered infinite, making him 
thus follow, of himself, the right and true path of virtue. 

For these early Vedic Rishis, the cardinal problem seems to 
have been how to conform the soul to the reality : the solution sugges- 
ted was knowledge, self-discipline and virtue. As yet they are not 
awakened to the realization that evil is inherent in human nature. 
As yet they did not turn their mind to subduing reality to the wishes 
of man. 

There are indeed two primary methods of working at life which 
stand somewhat in contradiction to each other. The one is the method 
of regarding the system of nature as the final realitv to which man 
must adjust himself. The other regards nature from the human 
perspective as either chaos or a. meaningless order from which inan will 
be freed either bv his reason or by some unity and power within him 
higher than reason. 


The evil in the human situations arises, rather, from the fact 
that men seek to deny or to escape prematurely from the uncertainties 
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of history and to claim a freedom, a transcendence, and an eternal and 
universal perspective which is not possible for finite creatures. 

We might notice here a few of the hymns of which the author- 
ship is attributed to Rishi Vishvamitra, the grandfather of Aghamarshana. 
Rishi Visvamitra questions : 

को अद्धा वेद क इह प्र वोचहेवाँ अच्छा पथ्या का समेति। 
ददुश्च एषामवमा सदांसि परेष्‌ या गृह्यंष्‌ ब्रतेष्‌ ॥ 
Rigveda, 111. 54. b. 

‘‘ What pathway leadeth to the gods. 

Who knoweth this of a truth, and 

who will now declare it? 
Seen are the lowest dwelling places only, 
but they are in remote and secret regions.” 

We shall presently see how another philosopher uses almost the 
same expression with perhaps a similar sceptic mentality. He con- 
ceives of law as inviolable; ‘‘ Not men of magic skill, not men of 
wisdom impair the god’s first steadfast ordinances.” 


न ता मिनति मायिनो न धीरा व्रता 


देवानां प्रथमा घरुवाणि । 
Rigveda, TII. #6. 1. 


And if his god is one for whom ‘‘the heavens, the growing plants, the 
living water, the forest trees preserve their wealth," he is also one 
who makes a gift of all these to the mortals : 


पूर्वीरस्य निष्षिधो मत्येंष्‌ पुरू वसूनि पृथिवी बिभति। 


í इंद्राय द्याव ओषधीरुतापो रयि रक्षंति जीरयो वनानि॥ 
Rigveda, III. 51. 5. 
‘‘ Abundant are the gifts he gives to mortals : 
for him the earth bears a rich store of treasures. 
The heavens, the growing plants, the living waters, 
the forest trees preserve their wealth for Indra." 

Rishi Vishvamitra’s gods seem to have missions in their divine 
life and they all work for human benefit. One of these gods, Mitra, 
‘‘ when speaking stirreth men to labour", Mitra " sustaineth both the 
earth and heaven ” and this Mitra ‘‘ beholdeth men with eyes that 
close not. To Mitra bring with holy oil,-oblation.”’ 


मित्रो जनाम्यातयति paret मित्रो दाधार पृथिवीमृत द्या । 


मित्र: कृष्टीरनिमिषाभि चष्टे मित्राय हव्यं घृतवज्जुहोत ॥ 
Rigveda, III. 59. 1. 


And because Mitra is so useful for human purpose it is ruled: भित्रास 
gi घृतवज्जुहोत | 


It may be observed here in passing that Vishvamitra is a name 
round which a tradition has gathered that in revolt to existing world 
order he created his own universe. Man is, indeed, capable of creating 
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a world of his own by drawing the elements from within himself and 
no longer trom his surroundings or from his experience. “It is not a 
question of utilitarian adaptation, but of an absolutely new intellectual 
construction in which material reality is only a pretext. ,Behind the 
facts perceptible to his senses, behind his discernible universe, man 
invents another conceptual universe which becomes indispensable to 
enable him to think, to interpret his experience, and eventually to 
dominate the first. Just as he has created redoubtable, living entities 
behind fire, thunder, lightning; just as he has created a ' magic’ of 
the hunt, so he creates a magic of ideas and he ends by attributing a 
greater reality to this universe born of his brain than to that in which 
his animal ancestors evolved. ‘This is the strictly human realm, the 
realm of pure ideas, of morals, of spiritual ideas, of aesthetic ideas. 
Man willed by God, invested by Him, through the gift of conscience 
and of liberty, with a part of responsibility in the progress of evolution 
has, within the limits of his means, the power to emulate his Creator 
by himself creating an immaterial world, forbidden to animals, and 
which, in the future, must absorb his interests and his efforts.” ° 


The next Rishi, whose philosophy we shall have occasion to refer 
to, is Prajapati Parameshthin, the great Vedic Philosopher who has 
been so much admired by Max Muller, and whose expression the great 
Orientalist declares to be ''one of the happiest attempts at making 
language reflex the colourless abstractions of the mind '"—"' expres- 
sions at which language blushes, but her blush being a blush of 
triumph." " This Vedic Philosopher gives us his theory of creation 
at some greater length and says: 

नासदासीक्षो सदासीत्तदानीं नासीद्रजो नो व्योमा परो यत्‌ । 


किमावरीवः कुह कस्य शमंन्नंभः किमासीद्गहनं गभीरम्‌ ॥ 
Rigveda, X, 129. 1. 


‘‘ There was not non-existent nor existent; 
there was no realm of air, no sky 
beyond it. 
What covered in, and where; and what gave 
shelter? Was water there, unfathomed 
depth of water?” 
T मृत्यू रासीदमृतं न तहि न रात्र्या अन्न आसीत्प्रकेतः | 
आनीदवात स्वधया तदेक तस्माद्धान्यन्न परः कि चनास॥ 
Rigveda, X. 199. 2. 


‘‘ Death was not then, nor was there aught 
immortal : no sign was there, the days 
and night’s divider, 

That One Thing, breathless, breathed by its 
own nature: apart from it was nothing 
whatsoever. 
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तम आसीत्तमसा गृढ्मग्रेऽध्रकेतं सलिल सर्वमा इदं। 
तुच्छे साभ्वपिहितं यदासीत्तपसस्तन्महिनाजायतेकं ॥ 
Rigveda, X. 129, 8, 

‘‘ Darkness there was: at first coucealed in 

darkness this All was indiscriminately chaos, 
All that existed then was void and formless : 

by the great power of warmth was born the unit.” 

कामस्तदग्रे समवतंताधि मनसो रेतः प्रथमं यदासीत्‌ । 


सतो बंधू मसति निरविदन्हृदि प्रतीष्या कवयो मनीषा ॥ 
Rigveda, X. 199. 4. 
“ Thereafter rose Desire in the beginning, 
Desire, the primal seed and germ of spirit, 
Sages who searched with their hearts’ thought 
discovered the existent’s kinship in the 
non-existent.” 


तिरश्चीनो विततो रश्मिरेषामध: स्विदासीदुपरि स्विदासीत्‌ | 


रेतोधा आसन्महिमान आसन्त्‌ स्वधा अवस्तात्प्रयतिः परस्तात्‌ |i 
Rigveda, X. 129, 5. 


‘‘ Transversely was their severing line extended : 
what was above it then, and what below it? 

There were begetters, there were mighty forces, 
free action here and energy up vonder.” 


को अद्धा वेद क इह प्र वोचत्कुत आजाता कुत इयं विसृष्टिः । 


अर्वाग्देवा अस्य विसर्जनेनाथा को वेद यत आबभूव ॥ 
Rigveda, X. 129. 6, 


‘‘ Who verily knows and who can here declare it, 
whence it was born and whence comes 
this creation ? 
The Gods are later than this world’s production. 
Who knows then whence it first came into being?” 
इयं faqfeda आबभूव यदि वा ag यदि वा न। 
यो अस्याध्यक्षः परमे व्योमन्त्सो अंग वेद यदि वा न वेद ॥ 
Rigveda, X. 129, 7. 
'* He, the first origin of this creation, whether 
he formed it all or did not form it, 
Whose eye controls this world in highest 
heaven, he verily knows it or perhaps he 
knows not.” 
. Bo there was nothing in the beginning; neither सत्‌ nor असत्‌, 
neither the existent nor the non-existent, neither the ens nor the 
non-ens, nothing beyond the great एक:, the pure abstract immovable 
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being having no beginning nor end, but always one, indivisible and 
perfect. Paramcshthin not only differs from Aghamarshana but even 
Joes ७ step further.—He does not rest content with describing merely 
the. process of creation, but sings of the force impelling towards the 
same. काम: was the impulse behind, कामस्तदग्रे समवर्तत, काम: was the 
final cause, अधिमनसो रेत: प्रथमं यदासीत्‌. ‘The difference between the 


two sages is indeed fundamental. They disagreed as to where to seek 
for the root principles of the things and of knowledge: Aghamarshana 
sought for it in the object, something extraneous; while Parameshthin 
found it in the mind, in the world of thought, and said : 


सतो बंध्‌मसति निरविदन्हृदि प्रतीष्या कवयो मनीषा | 
Rigveda, X. 129. 4. 


It is, however, beyond our purpose to discuss the entire philo- 
sophieal position of this Vedic sage. The sage seems at times to be 
given to scepticism, and yet we find him already conscious of the need 
of faith and as such tending to mysticism. The position assumed by 
him is indeed that of a naturalist, and his conception of nature was 
entirely dynamic. To-him the principle of movement for development 
is inherent in matter itself. However that be, one thing having 
important bearing on our subject must be noticed in his philosophy, 
and this is that even his great Eka was attended with सवधा, with 
nature and was not a whimsical wilful being. The world evolves from 
this immanent energy of nature, स्वधा, and the movement as a whole 
is self-determined. 


In the philosophy of this Rishi again we can trace the Vedic 
conception of evolution. Progress in the universal evolution of entities 
is the divergence from the simple to the complex, from formless homo- 
geneity to varied heterogencity, accompanied by the greatest similarity 
and profoundest correlation of parts. The philosopher expresses this 
by saying that from the one, the complete whole, before the existence 
of any sub-divisions of the great unit, there came a division and 
separation of parts, which tend to develop intó distinct and concrete 
units or wholes developed to their fulness. The philosophy of this 
Rishi indeed evinces that noble illumination of human soul which 
brought into religion a perception of the unity of God and of the 
consequent brotherhood of mankind. 


Parameshthin preaches the doctrine of relativity of human know- 
ledge, and admits the existence of the unknown hinting at the same 
time a possibility of the unknowable. '' Who verily knows," he 
questions, ' and who can here declare it, whence it was born and 
whence comes this creation?" Nay, even ''the gods are later than 
this world's creation. Who knows then whence it first came into 
being?” The problem must, therefore, remain unsolved : the origin 
must remain unknown. But is it knowable at all? 

16—1858 B. 
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यो अस्याध्यक्षः परमे व्योमन्त्सो अंग वेद 
May be, the supreme deity who controls this world knows it. But 
it is also possible that even he does not know: यदि वा न वेद, It is 
unknown and unknowable. 

This principle of thé relativity of our knowledge had a limiting 
effect on action as well as on thought; and we shall see later .how it 
supplied the metaphysical basis of duty and ultimate guarantee of 
right. It must, however, be remembered that Parameshthin was not 
alone in preaching this doctrine of relativity. We have already seen 
how Rishi Vishvamitra cherished the same view: it will be observed 
later how some of these Vedic philosophers even went further and 


declared न fa जानामि यदिवेदमस्मि. The consciousness does not comprehend 
itself. ‘To the consciousness of the unknown and of the unknowable 
is thus added something which for consciousness is intellectually 
obscure. 

Indeed every theory of the origin of the universe drives us into 
‘ inconceivabilities ’. All ultimate religious ideas are logically incon- 
ceivable. All ultimate scientific ideas are equally beyond rational 
conception. When we try to comprehend what is matter we reduce it 
to atoms, then find ourselves forced to divide also these atoms and 
ultimately come to the dilemma of two inconceivables : either matter is 
infinitely divisible or there is a limit to its divisibility. At last we find 
in matter nothing but force—a force impressed upon our organs of 
sense, or a force resisting our organs of action; and we are driven to 
enquire what force is. Turn from Physics to Psychology—from the 
matter to mind and consciousness--and we come to face greater puzzles. 

'* Ultimate scientific ideas are all representations of realities that 
cannot be comprehended.” The common sense of these obscurities is 
ihe relativity of all knowledge. 

Man, it is said, is capable of creating an unreal world by drawing 
the elements from within himself and no longer from his surroundings 
or from his experience. ‘‘ It is not a question of utilitarian adapta- 
tion, but of an absolutely new intellectual construction in which 
material reality is only a pretext. Behind the facts perceptible to his 
senses, behind his discernible universe, man invents another conceptual 
universe which becomes indispensable to enable him to think, to inter- 
pret his experience, and eventually to dominate the first.” 

It will be illuminating here to listen to the expressions of 
similar doubts of a modern mind and similar creative efforts. 

Dr. Cyril E. M. Joad," a great thinker and philosopher of our 
age, while giving us an illuminating account of his sojourn from the 
illusory freedom to the christian imperative, says: 

'" Man's attitude to the universe seems to have passed roughly 
through three stages. First, there is the attitude of the savage set in 

a world that he is unable to understand, living his life at the mercy 
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of natural forces whose genesis escapes detection and whose workings 
evade control. His universe is not only mysterious, but forbidding, 
and to lessen the mystery, to diminish the menace, lie peoples it with 
semi-human figures of his own imagining, gods and goddesses, spirits 
good and bad, demons and devils. These, too, for the 7108 part, are 
fearful, but, unlike the impersonal forces of nature, they are also acces- 
sible. 'They can be propitiated, for example, and bribed. 


‘‘ Secondly, there are the triumphant advance of science and the 
apparently limitless possibilities of explanation opened up by the 
scientific method. The first effect of the discoveries of the sciences 
was to reduce the importance of man by enlarging the scale of the 
known universe, so that life in general and human life in particular 
seemed no more than a tiny glow, flickering uncertainly in the vast 
immensities of geological time and astronomical space. The disco- 
veries of science further exhibited—or were thought some fifty years 
ago to exhibit—the universe as essentially material and human life as 
a sort of outside passenger travelling across a fundamentally alien 
environment. Point and purpose, design and intention were elimi- 
nated so effectivelv that even such a doughty champion of science as 
H. G. Wells declared in consternation: ‘Unless there is a more 
abundant life before mankind, this scheme of space and time is a bad 
joke beyond our understanding, a flare of vulgarity, an empty laugh 
braying across the mysteries.’ - 


“ But though they made man small and the universe large, the 
scientists, during their period of explanatory triumph which reached 
its climax some seventy years ago. did make it comprehensible; 80 
much so that Professor Tyndall, in his presidential address to the 
British Association in 1874, could look forward to a day when science 
would be able to envisage and explain all that has happened and all 
that will happen in terms of ‘the ultimately purely natural and inevi- 
table march of evolution from the atoms of the primeval nebula to the 
proceedings of the British Association for the Advancement of 
Science.’ As for life and mind, T. H. Hatley, lecturing to the 
British Association, did not hesitate to assert that 'the thoughts to which 
I am now giving utterance and your thoughts regarding them are 
expressions of the molecular changes in the matter of life.’ 


' Today that phase has passed and we know too much about the 
universe to think that we know anything for certain. We have, 
indeed, entered upon a third phase in which inystery has returned 
with a vengeance and the physical universe shows itself to be not only 
queerer than we understand but, it may be, queerer than we can 
understand. Rach fresh advance in human knowledge reveala a 
greater unknown. Nor, on reflection, is this surprising. If vou 
think of knowledge as a little glowing patch, a circle of light, set in 
an area of environing darkness, the darkness of the unknown, then 
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the more you enlarge tHe circle of the known, the more also you 
enlarge its area of contact with the unknown.” 

Dr. Joad then takes up the picture of the physical world as 
offered by the astronomers and points out that in Mr. Hoyle’s 
picture ef the universe particularly striking are the concep- 
tions of the receding ‘galaxies and the continuous creation of 
matter. '' As new galaxies condense out of what Mr.. Hoyle 
calls ‘ inter-stellar gas,” they begin to recede. While the nearest are 
moving at the rate of several million miles an hour, the further 
they recede the faster they move, so that the most distant observable 
through our biggest telescope are travelling at the rate of over two 
hundred million miles an hour. ‘This consideration leads to the 
concept of the limits of the observable universe. At a sufficient dis- 
tance from us the galaxies will be moving at the speed of light itself. 
This means that ‘the further a galaxy is away from us the more its 
distance will inerease during the time required by its light to reach us, 
so that, if it is far enough away, its light will never reach us at all. 
The limiting distance is, in fact, about two thousand million light 
vears. The largest of our telescopes, which is on Mount Palomar, 
can penetrate to about half that distance; that is to sav, about half 
the theoretically observable universe is already under our observation. 
Double that area, and the limit of what the human eye can or could 
observe is reached. Beyond that limit lies what??? 12 


Dr. Joad 7 suggests that “| So far as the word of astronomy goes, 
the answer can only be ‘much the same as lies on this side’. ‘Theory,’ 
says Mr. Hoyle, ‘requires the galaxies to go on for ever, even though 
we cannot see them. That is to sav, the galaxies are expanding out 
into an infinite space.’ It seems likely enough. It would be an odd 
and very arbitrary coincidence if the limits of the universe coincided 
with the limits of our possible observation. The universe, then, is not 
finite as the theory of relativity was at one time thought to suggest, 
but infinite."' 

The recent development of the radio-astronomy again brings in 
the delusion of explanatory trimnph. The scientists are again hoping 
to ' see the end of all things ' with the help of the radio-telescope. As 
Dr. Martin Ryle of the Cavendish Laboratory, Cambridge University, 
gave out recently, this radio-telescope' will probably be able to pene- 
trate space a billion or more light vears in every direction beyond the 
greatest range of the world's largest optical telescopes. The potentia- 
lities of the radio waves may indeed be infinite. '' Head-on collisions 
between two galaxies three to four milliard light vears away may be 
picked up by their radio-radiations ’’ as explained by Dr. Ryle. This 
is certainly something which the orthodox telescope cannot achieve. 
These collisions are catastrophic events which have been occurring 
perhaps since the creation of the Universe. The Swan galaxy which 
has been in a recent collision, had already been, we are told, through 
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500 such collisions in the past. Radio-astronomy may give the world 
a chance to know of future catastrophes in space whether or not we want 
to know of such cosmic disasters which he ahead and thus to add to 
our panic. But with all these prospects of extending our knowledge, 
we are sure to be led to more extensive unknown, to more limitless 
beyond 

According to Dr. Joad ™ the astronomy may not be entitled to 
have the last word in this matter. 

'" For at this point the philosophers put a question: can we 
think of space that extends for ever? I doubt if we can. 
The concept is not, as it seems to me, one that the mind can grasp. 
Can we, on the other hand, think of it as coming to an end, as in fact 
bounded? Again we cannot. For if it is bounded it must be bounded 
by something; it must, so to say, have an edge. And beyond that 
edge lices what ? Hither something or nothing '': 

नासदासीन्नो सदासीत्तदानीं नासीद्रजो नो व्योमा परो यत्‌ । 
किमावरीवः कुह कस्य ara: किमासीदूगहनं गभीरम्‌ ॥ 
Rigveda, X. 123. 1. 


Dr. Joad points out that °‘ the something, if it is a physical 
something—and it is difficult to see what else could be a boundary to 
space— must itself be in space; and ‘nothing’ is equivalent to empty 
space. Here, then, is a contradiction.” !* 

The learned philosopher then observes that’ in this situation 
philosophers have traditionally made two inferences. Either they 
have said space is not wholly real since it will not in the last resort 
bear thinking about but leads the mind into contradictions and reality 
cannot be self-contradictory, or, our ininds are not capable of fully 
grasping it.” 

voming then to the conception of ' Time, Dr. Joad !* says: 
“ Similarly with time. Twenty years ago Sir James Jeans presented 
us with a graphic picture of a universe which was gradually running 
down in accordance with the second law of  thermo-dynamics. 
Throughout the universe processes of energy diffusion due to the 
breaking down of the radio-active atoms were everywhere observable. 
Nowhere was any instance of the contrary process observed. When 
all the energy originally stored in the radio-active atoms had been 
equally diffused, there would be no more happenings of any kind in 
"the universe which would come to rest in a universal stagnation. The 
process of ubiquitous energy diffusion seemed to entail an act or pro- 
cess of energy concentration. If the contents of a parcel are being 
continuously and uniformly scattered, somebody must have done the 
parcel up. Hence Jeans was led to postulate an act or series of acts 
of creation. ‘ Everything,’ he wrote, ‘points with overwhelming force 
to a definite event or series of events of creation at some time or times 
not infinitely remote 
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" But this picture, too, has changed. A series of ingenious 
arguments leads Mr. Hoyle to conclude—and the view is appa- 
rently widely shared—that what is apparently empty space is 
not, in fact, empty but contains inter-stellar gas which simply 
appears. ‘The inter-stellar gas is extremely thinly spread—‘the aver- 
age rate of appearance amounts to no more than the creation of one 
atom in the course of about a year in a volume equal to St. Paul's 
Cathedral’. Nevertheless, the total rate of appearance for ‘the obser- 
vable universe alone is about a hundred million million million million 
müllion tons per second.' 'The inter-stellar gas condenses to form 
galaxies, the galaxies, stars, and from the explosions of the stars are 
born planets. Thus it is the creation of inter-stellar gas that drives 
the universe forward. It also invalidates Sir James Jeans's picture. 
The inter-stellar gas consists of hydrogen atoms. ‘ Hydrogen is being 
steadily converted into helium and the other elements throughout the 
universe and this conversion is a one-way process.’ Unless new 
hydrogen were being continuously created, it would all have been 
used up long ago. Nevertheless, the matter of the universe today still 
consists almost entirely of hydrogen. If, Mr. Hoyle notes, ‘matter 
were infinitely old, this would be quite impossible.’ (Yet it doesn't 
seem incompatible with Jeans's notion of the creation of the universe 
at a time not infinitely remote.) 

'" Also if matter were infinitely old, and new matter were not 
constantly being. created, all the galaxies would long ago have receded 
beyond the limits of our possible observation. Hence Mr. Hoyle’s 
conclusion that ‘material simply appears—it is created.’ This crea- 
tion, he thinks, has beeu going on and will go on endlessly. For this 
reason, if we were to make a film of the universe from any position 
in space, and the film were run indefinitely, a spectator, however long 
he watched, would notice a ‘general sameness’ about it. The universe 
would also look the same, if the film were run backwards. For 
‘whether we run the film backwards or forwards, the large-scale 
features of the universe remain unchanged.’ The conclusion is that 
Lime, like spacc, is endless in both directions. And the philosopher's 
comment is the same: can you, he asks, conceive of endless time? 
For my part, I do not think that I can. Crn you, then, he asks 
again, think of time coming to an end? Again my answer is that I 
cannot. For at or after the end of time there would assuredly be 
either something or nothing. The something would require to be in 
time and there is no such thing as nothing. Also the ending would 
itself presumably have to occur at a time so that the end of time is 
. also in time which means, presumably, that it is not, after all, the 
end. Time, in fact, will bear thinking about even less than space.” 

Dr. Joad asks: ““ What are we to make of Mr. Hovle’s conception 
_of the continuous creation of inter-stellar yas?” “The universe, it 
seems, is being continually furnished with fresh raw material in the 
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shape of hydrogen atoms. Where does this material come from? 
Apparently from nowhere. It just appears. But if tt comes from 
nowhere it is created and, if created, uncaused. For creation means 
the appearance of something where there was nothing, or, alter- 
natively, the occurrence of events for which there can be’ assigned no 
causes of which the occurrent events can be regarded as the effects. 
Jt contradicts, therefore, the assumption upon which physical science, 
as we have known it, has been built, the assumption, namely, that 
nature is an orderly scheme in which each event is the determined 
result of the set of conditions that produced it. If uncaused events 
can occur, if, indeed, they are occurring all the time, what becomes 
of the claim of science to enable us to calculate and predict, a claim 
which, one would suppose, can be sustained only in so far as there 
ure no uncaused events, since these must, from the verv nature of the 
case, evade calculation and prediction ? '' 

This 1s where the claim of science to explain the universe stands. 
Science does not bring us nearer to any bedrock. The Vedie doubts 
and difficulties remain where they were and as they were. 

Parameshthin’s conception of initial “nothing” and of the 
existence of ‘ mind ° before ‘ material ' seems to have been the basis 
of Manu’s theory of the universe. I shall discuss this more in detail 
while dealing with the theory of Manu. 

It must have been noticed that this Rishi refers to at least one 
more philosophieal view of the creation prevalent in his time when he 


says सतो बंधुमसति निरविदन्हृदि प्रतीष्या कवयो मनीषा। Indeed this theory of 
being originating from non-being is actually found to be the philosophy 
of Rishi Vrihaspati who declares that देवनां यरे प्रथमेऽसतः सदजायत and 
देवानां पूर्व्यं यृगेऽसतः सदजायत । (Rigveda, X. 72. 3 and 2.) 

Vrihaspati begins with the promise that he would give us the 
particulars of the origin of gods—gods who are so much praised in 
hymns : 

देवानां न्‌, वयं जाना प्र वोचाम विपन्यया । 


उक्थेषु शस्यमानेषु यः पथ्यादुत्तरे युगे di 
Rigveda, X. 72. 1. 
‘‘ Let us with tuneful skill proclaim these generations of the gods, 
That one may see them when these hymns are chanted in a future age." 
and then proceeds with his theory saying :— 


ब्रह्मणस्पतिरेता सं कर्मार WaTWU | 


देवानां पूव्यं युगेऽसतः सदजायत ॥ 
Rigveda, X. 12. 2 
‘‘ These, Brahmanaspati produced with blast 
and smelting like a smith, 
** Existence, in an earlier age of Gods, from 
Non-existence sprang." 
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देवानां यग प्रथमेऽसतः सदजायत | 
तदाशा अन्बजायंत तदुत्तानपदस्परि ॥ 


'" Existence in the earliest age of Gods, from 
Non-existence sprang, 


Rigveda, 


Thereafter were the regions born. This sprang 


from the Productive Power.’ 
AAT उत्तानपदो भुव आशा अजायंत। 
अदितेर्दक्षो अजायत दक्षाद्वदितिः परि uu 


‘‘ Earth sprang from the Productive Power; 
the regions from the earth, were born 
Daksha was born of Aditi and Aditi was 
Daksha’s Child." 
अदितिह्यमंजनिष्ट दक्ष या दुहिता तव । 
तां देवा अन्वजायंत भद्रा अमृतबंधव: ॥ 


‘‘ For Aditi, O Daksha, she who is thy 
Daughter was brought forth 
After her were the blessed gods born sharers 
of immortal life.” 
यद्देवा अदः सलिले सुसंरब्धा अतिष्ठत | 


अत्रा वो नृत्यतामिव तीव्रो रेणुरपायत ॥ 


‘‘ When ye, O Gods, in yonder deep close— 
clasping one another stood, 
Thence, as of dancers, from your feet a 
thickening cloud of dust arose. 
यद्देवा यतयो यथा भू वनान्यपिन्वत | 


अत्रा समुद्र आ गूढ़मा सूर्यमजभर्तन ।। 


Rigveda, 


Rigreda, 


Rigveda, 


Rigveda, 


“ When, O ye Gods, like Yatis ye caused all existing 


things to grow, 
Then ye brought Sûrya forward who was 
lying hidden in the sea.” 
अष्टौ पुत्रासो अदितेर्ये जातास्तन्वस्परि | 
zat उप प्रैत्सप्तभि: परा मार्ताडमास्यत्‌ ॥ 


‘‘ Bight are the Sons of Aditi who from her 
body sprang to life . 

With seven she went to meet the Gods: She 
cast, Mártánda far away.” 


Rigveda, 


X. 


. 72, 


. 79. 


. 13. 


. T2. 


. 19. 
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सप्तभिः पुत्ररदितिरुप egef य्‌ गं । 
प्रजाये मृत्यवे त्वत्पुनर्मार्ताडमाभरत्‌ ॥ 
Rigreda, X. 72, 0, 
‘So with her Seven Sons Aditi went forth to 
meet the carlier age, 
She brought Mártánda thitherward io spring 
to life and die again.” 


It is indeed difficult to understand the theory of Vrihaspati, 
specially his theory as to the birth of aq from असत, Savana, while 
commenting on the Second Rik, savs: है 


देवानां पूर्व्ये युगे। आदिमृष्टावित्यर्थः। तेषासपादानकारणादसतो नामरूपवजित- 
त्वेनासत्समानाद्रुह्मणः स काशात्सन्नामरूपविशिष्टं देवादिकम जायत | प्रादुरभूत्‌ । 


Vide Savana’ Commentary of Rigreda, X, 72, 9. 


and distinguishes सत्‌ from असत्‌ by the former’s having नाम and 
wy, Accordmg to Sayana Vrihaspati’s असत्‌ is identical with 
ब्रह्मन्‌, with Aditi, 

aaa तह्यदितेः सकाशात्कथं देवाद्यूत्पत्तिः । वायोरग्निरित्यादिवत्‌ अधिष्ठानसकाशादुत्पत्तेः | 
यहा। देवानां कारणभूतं सदसतो ब्रह्माणः सकाशादूत्पन्नमिति योजनादुक्तन्यायोऽस्मि पक्षेऽपि 
समान Ta | 


Vide Savana’s Commentary of Rigeeda, है, 72. 2 


and is the अधिष्ठान, the generating cause of the gods. With Vrihaspati 
then, non-ens was the very world ground, the primal and permanent 
foundation of all ens, of all that is existent, and of all that is possible 
and vet non-existent. His ' non-ens’ was the genetrix of even law 
and order in the universe. 

It is not possible to sav with certainty what really was 
Vrihaspati’s Aditi. here is a great deal of controversy over the real 
meaning of this term and it must be confessed. it is difficult to ascertain 
the import which Vrihaspati wanted to assign to it. Prof. Max 
Muller is of opinion that ‘‘ Aditi is in reality the earliest name invented 
to express the Infinite; not the -Infinite as the result of a long proccss 
of abstract reasoning, hut the visible Infinite, the endless expanse 
bevond the earth, beyond the clouds, beyond the sky.” 

Vrihaspati’s hymns seem to presuppose several others and it may 
not be quite out of place to mention here a few other theories that 
seem to have been current at the time when Vrihaspati composed his 
hymns. For this purpose we shall first refer to a Sukta ascribed to a 
Rishi, Trita by name, who constructed nature wholly and entirely 
out of a material principle believing that this first element was found 
in Fire, which animates and destrovs evervthing and which generates 
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movement and variety in the universe, and into which everything 
merges in the end. According to Trita ; 
असच्च सच्च परमे व्योमन्दक्षस्य जन्मन्नदितेरुपस्थ | 
अग्निहे नः प्रथमजा ऋतस्य पूर्वं आयूनि वृषभश्च R: ॥ 


Rigveda, X. १. T. 


" Not Being, Being in the highest heaven, in Aditi's bosom 
and in Daksha’s birth place, 
Is Agni, our first-born of Holy Order, the Mileh-cow 
and the Bull in hfe's begining.” 
Fire, according to 'rita, was thus the primal cause, being, of course, 
born of and being indeed its first. born. 


ऋतस्य fg वर्तेनय: सुजातमिषो वाजाय प्रदिवः सचंते। 


अधीवासं रोदसी वावसाने घुतैरन्नैर्वाबृधाते मधूनां i 
Rigveda, X. 5.4. 
'* For tracks of Order and refreshing viands 
attend from ancient times the goodly 
Infant 
Wearing him as a mantle, Earth and Heaven 
grow strong by food of pleasant drink 
and fatness.’ 
सप्त मर्यादा: कवयस्ततक्षस्तासामेकामिदभ्यंहुरो गात्‌। 
आयोहे स्कंभ उपमस्य नीडे पथां faat घरुणंष्‌ तस्थौ || 
Rigveda, X. 5. 6. 
Seven are the pathways which the wise 
have fashioned; to one of these 
may come the troubled mortal, 
He standeth in the dwelling of the Highest, 
a Pillar, on sure ground where paths 
are parted.” 
Similarly Rishi Kutsa looks upon Fire as the generating cause of 
evervthing : 
न्‌ च पुरा च aW रयीणां जातस्य च जायमानस्य च क्षां। 


सतश्च गोपां भवतश्च भूरेर्देवा अग्नि धारयन्द्रविणोदां॥ 
Rigveda, 1, 96. 7. 


“Now and the old home of wealth, the mansion of what 
is born and what was born aforetime, 

Guard of what is and what will be hereafter,—the 
Gods possessed the wealth bestowing Agni.” 


Parasara, another sage of the early age, declares Fire to be the 
Primal cause, prior even to ऋतं and .quickener of it. He declares 
that '' Strong is the thought of law, the law’s behest; all works have 
they performed; he quickens हरा: 
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ऋतस्य Tor ऋतस्य धीतिविश्वाय्‌ विश्वे अपांसि aA: 
ligveda, 1. 68, 5. 


afa विश्वे क्रतु pue शुष्काद्यहुंव जीवो जनिष्ठाः 
higvcdu, 1. 68. 3. 


All men are joyful in thy power, O God, 
that living from the dry wood thou art born. 


The one common feature in the Philosophy of these Rishis ts 
that everyone of them traces the evolution of this universe to some 
prinal substance, to a substance, active, self-causal and not 
determined by anything but itself. This substance is the natura 
naturaus and the universe is the natura nalurata. 

But m Trita we first light upon a new idea, which was then just 
dawning, but which later on developed into a recognised principle in 
Hindu Law. The idea of law as the recorded wisdom of the sages of 
old, who had discovered the divinely approved course of conduct by a 
process of philosophical divination is first conveyed by "rita in his 
saying : 


सप्त मर्यादा: कवयस्ततक्ष_: | 
Rigeeda, X. ò. b. 


This theory we shall have occasion to discuss more particularly 
at a later stage of this work; but it will not be out of place to 
mention here, that even with the earlier Sages we find, in a somewhat 
nebulous state, the theory that it is at least discoverable by the Sages 
and the search properly lies m one's own heart. 


सतो बंधूमसति निरविदन्हृदि प्रतीष्या कवयो मनीषा | 
Rigveda, X. 199, 4. 


If the object of philosophy is to present a regular system with 
regard to the essential conditions of knowledge and of the existence of 
things, then what we have already said of some of the Vedic Rishis 
would amply demonstrate the fact that these Vedic Aryans were 
philosophical thinkers. Here we might name another ancient Rishi, 
Dirghatamas by name, who contributed much to the philosophy of the 
universe; and the trend of whose thought also, like that of Prajapati 
and other Vedic sages, is towards the idea of a single absolute and self- 
subsistent principle which is infinite in the sense of being inexhaus- 
tible power: and in hix opinion all finite things are products of the 
self-evolution of correlated factors of one universal system And plan and 


the world, therefore, is a unity. 
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The single, absolute,  self-subsistent principle according to 
Dirghatamas is Fire. Dirghataimias recognises three forms of Fire, the 
Sun, the lightning and the fire, and says : 

अस्य वामस्य पलितस्य होतुस्तस्य भ्राता मध्यमो अस्त्यश्नः | 
तृतीया भ्राता घृतवृष्ठो अस्यात्रापश्यं विश्पतिं सप्तपुत्रं ॥ 
Rigueda, I. 161. 1. 
“OF this benignant Priest, the brother 
midmost is air, all-pervading 
The third is he whose back with oil is sprinkled. 
Here 1 behold the chief with seven male children.” 
He is of opinion that the Sun is the oldest of the three and 15 the first 
cause. This Sun, held up and propelled by its inherent force, by its 
स्वा goes backward; aud clad in gathered and diffusive splendour 
travels without stoppage within the worlds. 
अनच्छये तुरगातु जीवमेजद्‌श्रुवं मध्य आ पस्त्यानां | 
जीवो मृतस्य चरति स्वधाभिरमर्त्यो मत्येना सयोनिः | 
Rigveda, 1. 161. 00 
“That which hath breath and speed and hfe and motion 
lies firmly established in the midst of the houses. 
living, by offerings to the dead he moveth, Immortal 
One the brother of the mortal." 

It is Agni, as ordamed by Fire, that Varuna, Mitra, Aryama and 

the other minor deities perform them assigned functions : 


ama गोपामनिपद्यमानमा च परा च पथिभिश्चरंतं | 


स सप्रीची: स विषूचीर्वसान आ वरीर्वात भूवनष्यंतः ॥ 
Ting ८८४७, J. 101, ७1 
** ] saw the Herdsman, hin who never stumbles, approaching 
by his pathways and departing. 
He, clothed with gathered and diffusive splendour, within 
the worlds continually travels.” 
त्वया ह्यग्ने वरुणो gaad) मित्र: शाशद्रे अर्यमा सुदानवः | 
यत्सीमन्‌_ क्रतुना विश्वथा fapxxr नमि: परिभूरजायथाः ॥ 
Rigeeda, 1, 111. 9. 
‘‘ By thee, O Agni, Varuna who guards the 
law, Mitra and Aryaman, the 
Bounteous, are made strong; 
For, as the felly holds the spokes, thou 
with thy might pervading has been born 
encompassing them round.” 
And the Sun it is who impregnated everything with human 
purpose for human benefit : 
तस्याः समुद्रा अधि वि क्षरंति तेन जीव॑ति प्रदिशश्चतस्र: | 


a 
1 


ततः क्षरत्यक्षरं diana जीवति ॥ 
Rigveda, Y. 164. 492. 
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'* From her descend in streams the seas of 
water; thereby the world's four regions 
have their being 

Thence flows the imperishable flood, and 
thence the universe hath life.” 


गौरीमिमाय सलिलानि तक्षत्येकपदी द्विपदी सा चतुष्पदी । 


अष्टापदी नवपदी THAT सहस्राक्षरा परमे व्योमन्‌ ॥ 
Rigveda, I. 104. 41. 


'" Forming the water-floods, the buffalo hath lowed, one 
footed or two footed, or four footed, she, 

Who bath become eight footed or hath got nine feet, the 
thousand syllabled in sublimest heaven.” 


Besides what has already been said of hin it must be noticed how 
this sage propounds the theory of the unity of the universe and declares 
the close family relationship of the मर्त्य: and अमर्त्य:--अमर्त्येन मत्यना सयोनिः 


The most important contribution of this sage is contained in the 
hymn: 


न वि जानामि यदिवेदमस्मि निण्य: संनद्धो मनसा चरामि। 


यदा मागन्प्रथमजा ऋतस्यादिद्वाचो अरन्‌, वे भागमस्याः || 
Rigveda, I, 164. 37. 


'" What thing I truly am T know not clearly : 
Mysterious, fettered in my mind I wander. 
When the first born of holy law approached 
me, then of this speech I first obtain a portion.” 


There is, indeed, uo point in human history in which human 
spirit is freed of natural necessity. But there js also no point at which 
the mind cannot transcend the given circumstances to imagine a more 
ultimate possibility. If, on the one hand, all human actions are condi- 
tioned bv nature's necessities and limitations, on the other hand, these 
are determined by an explicit or implicit loyalty to man's conception 
of the changeless principles which underlie the change. “ His loyalty 
to these principles prompts him to seek the elimination of contingent, 
irrelevant and contradictory elemeuts in flux, for the sake of realizing 
the real essence of his life as defined by the unchanging and eternal 
power which governs it.” * 

The difference in the attitude of various cultures towards history 
is determined by contradictory estimates of man's transcendence over 
historical process including his final transcendence over himself. 

The Rishi seems to lay much store by self-knowledge which, 
according to him, is the primal basis of all cognition. The sage indeed 
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discards the evidence of senses pointing out. that they are not always 
true witnesses : 


ware प्राइंति स्वघया गृभीतोऽमर्त्यो euer सयोनिः । 
ता शश्वंता विषूचीचा वियंता न्यन्यं चिक्‍यूते नि चिवय्‌रन्यं ॥ 
Rigveda, 1. 164. 38. 


t Back, forward goes he, grasped by the strength inherent, 
the Jmunortal born the brother of the mortal, 
Ceuseless they move in opposite directions! men mark 
the one and fail to mark the other.” 
We shall here mention one more hymn of the sage which will 
also go to substantiate what has already been said of him. The Rishi 
tells us : 


सप्तार्धगर्भा भ्‌ वनस्य wat विष्णोस्तिष्ठंति प्रदिशा विधमंणि । 


ते धीतिभिर्मनसा ते विपश्चित: fraa: परि भवंति विइवतः n 
Rigveda, 1. 164. 20 


‘Seven germs unripened vet are heaven's prolific seed; 
their functions they maintam by Vishinu's ordinances. 
]indued with wisdom through intelligence and thought, 
they compass us about present on every side.” 


Rishi Dughatainas is indeed a real philosopher. His problems begin 
Where popular certainty becomes certain. Where common opinion based 
cn Immediate evidence or undiscussed tradition stops, there the metho- 
dic doubt of the philosopher arises and begins its great and subtle 
work. ‘This doubt is all the more acute and pointed where the corres- 
ponding popular belief seems clear and obvious. It would scarcely 
occur to a layman that ' be-ing ` by itself might be an object of study, 
that there could be any scope for doubt as regards ones ownself. But to a 
philosopher doubt arises just about himself and he ponders “a fa जानामि 
यदिवेदमस्मि । We shall discuss later how this doubt, how this °‘ what 
do I know” idea may supply the genuine guarantee of right and furnish 
the true basis for justice. Here we shall only note that from this con- 
fession of Dirghatamas that the subject is not completely comprehensive 
by itself follows self-denial in which the agent in his action desires 
nothing for himself but for another. "This would give rise to the con- 
cept of duty. 

Another important point that should be noticed in connection 
with this Rishi is that he, like many other Vedic Rishis, speaks of Mitra 
and Varuna as the two deities having special functions in connection 
with law and order and says addressing them : 


आ वां भूषन्क्षितयो जन्म रोदस्योः Tareq वृषणा दक्षसे महे । 


यदीमृताय भरथो यदरवेते प्र होतया शिम्या वीथो अध्वर॥ 
Rigveda, 1. 161. 9. 
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“ The Folk have glorified vour birth, from Earth and Heaven to be 
extolled, ye strong ones for vour mighty power. 
Ye, when ve bring to singer and the rite. enjoy the sacrifice per- 
formed with holy praise and strength.” 
प्र सा क्षितिरसुर या महि प्रिय ऋतावानावृतमा घोषथो su | 
qq frat बुहतो दक्षमाभृवं गां न न aT युंजाथे AT: 
Rigveda, I. 151. 4. 
he people prospers, Asuras! whom ye dearly love : 
ve Righteous ones, proclaim aloud the Holy law 
That efficacious power that comes from lofty heaven, 
yve bind unto the work as to the pole an ox." 
आ वामृताय केशिनीरनूषत fau यत्र वरुण गातुमचेथः। 


अव त्मना सृजतं पिन्वतं धियो aa विप्रस्य मन्मनामिरज्यथः ou 
Rigveda, 1. 151. 6. 


ec T 


“ The flanes with curling tresses serve your sacrifice, whereto 
ve sing the song, Mitra and Varuna. 

Send down your free will, prosper our holy songs : ye are sole 
Masters of the singer's hymn of praise.” 


qui यज्ञैः प्रथमा गाभिरंजत ऋतावाना मनसो न प्रयुक्तिषु । 


भरंति वां मन्मना संयता गिरोःदृप्पता मनसा रेवदाशाथ॥ 
Rigveda, T. 151. 8. 
‘‘ With sacrifices and with milk they deek vou first, ve Righteous 
Ones, as if through stirrings of the mind. 
To you they bring their hymns with their collected thought 
while ye with earnest soul come to us gloriously."' 


qd वस्त्राणि पीवसा aaa यवोरच्छिद्रा मंतवो g सर्गा: | 


अवातिरतमनृतानि विश्व ऋतेन मित्रावरुणा सचेथ॥ 
Rigveda, 1. 152. 1. 
‘Phe robes which ye put on abound in fatness: uninterrupted 
courses are vour counsels. 
All falsehood, Mitra-Varana! ve conquer and 
closely cleave into the Law Eternal” 
अपादेति प्रथमा पढतीनां FEAT मित्रावरुणा चिकेत । 
गर्भो भार भरत्या चिदस्य wea पिपर्त्यनृतं नि arp 
Rigveda, T. 152. 3. 
‘‘ The Footless Maid precedeth footed creatures. Who 
marketh, Mitra-Varuna, this your domg? 
The Babe unborn supporteth this world's burthen, 
fulfilleth law and overcometh Falsehood. 


Whoever these Mitra and Varuna might be they are looked upon 
as divine administrators of law and justice/ and it is important to 
note that however powerful they be they profess their own subordina- 
tion to the law. Law is indeed that efficient power that comes from 
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lofty heaven as proclaimed by these twin deities and is supreme, being 
cbeyed by even its promulgators. Dirghatamas is not alone to place 
law above the gods subordinating the gods themselves to it. These 
early sages always appreciated the truth that where the law is 
supreme, there alone the national well-being develops, commerce and 
industry floarish, and innate force, spiritual and moral, unfolds itself 
attaining full strength. Thus alone Law becomes the intelligent 
poliey of power. | 

Rules and principles of justice ideally conceived transcends the 
more dubious and ambiguous social realities of living societies. This 
twofold character of ideal and real is even more dubious and apparent 
in the structures and systems, the organizations and mechanisms, of 
society in which these principles and rules are imperfectly embodied 
and made historically concrete. 

A society certainly is not merely the order of a humanly designed 
legal system. The harmony of communities is not attained simply by 
the authority of humanly designed law. Jaw can hardly coerce the 
required vitalities of life mto order. 

The social harmony of living communities is achieved by an 
interaction between the normative conceptions of law and morality and 
the existing and developing forces and vitalities of the community. 
Usually the norms of law are compromises between the rational-moral 
ideas of what ought 10 be, and the possibilities of the situation as 
determined by given equilibria of vital forces. The specific legal rules 
are the instruments of the conscience of the community, seeking to 
subdue the potential anarchy of forces and interests into a tolerable 
harmony. They are merely explicit formulations of given tensions 
and equilibria of life and power as worked out by the unconscious 
interactions of social life. 

All communities are more or less stable or precarious harmonies 
of human vital capacities. They are governed by power. But the 
power which determines the quality of the order and harmony is not 
merely the coercive and organizing power of government, but also the 
balance of vitalities and forces in any given social situation. 


The perennial importance of power in social organizations is 
based upon two characteristics of human nature. The one is the unity 
of vitality and reason, of body and soul. The other is the force of 
human sin, the persistent tendency to regard ourselves as more 
important than any one else and to view even a common problem from 
the standpoint of our own interest. This second characteristic 15 too 
stubborn to be checked with mere moral or rational suasion. The 
first guarantees that egoistic purposes will be pursued evervwhere by 
everybody with all vital resources which an individual or a collective 
will may control. These Vedic Rishis sought to arm the social 
restraints upon these anti-social purposes with such resources as would 
not admit of much prospect of successful resistance. 
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We have already seen how, according to Prajapati, the varied 
heterogeneity evolved fron, formless homogeneity; and how again, 
according to Vrihaspati these parts were held together in the great 
primal element. Rishi Vishvakarma contributes to a similar conception 
of evolution when he says :— 


चक्षुषः पिता मनसा हि धीरो धृतमेन अजनन्नम्तमान | 
यदेदंता अददुहंत ga आदिद्द्यावापृथिवी अप्रथेतां i 
Rigveda, X. 82. 1. 
he Father of the eve, the Wise in spirit, created both these 
worlds submerged in fatness. 
Then when the eastern ends were firmh fastened, the heavens 
and the earth were far extended." 
परो दिवा पर एना पृथिव्या परो देवेभिरसुरैयंदस्ति । 
क॑ faari प्रथमं दक्ष आपो यत्र देवा: समपश्यंत विश्वे i 
Rigveda, X. (2. 5 


een 


“ That which is earlier than this earth and heaven, 
before the Asuras and the Gods had being.— 

What was the germ primeval which the waters received 
where all the Gods were seen together?" 


तमिद्गर्भ प्रथमं दध्र आपो यत्र देवाः समगच्छंत विएवे । 


अजस्य नाभावध्येकमपितं यस्मिन्विइवानि भुवनानि तस्थुः | 
Rigveda, X. 62. ù. 


“The waters, they received that germ primeval 
wherein the Gods were gathered all together 
It rested set upon the Unborn's navel, that 
One wherein abide all things existing. 


Visvakarma completes Prajapati s tenets by carrying the inquiry 
further than the so-called primal matter and giving us an abstract or 
metaphysical conception of god. He was not satisfied with the theory 
which traced the evolution of the universe to the first material subs- 
tance endowed with an inherent power of movement. If water he the 
primal substance having inherent principle of change, we have yet to 
account for the source from which this water derived its being and by 
which it was supplied with the motive power, the generating prin- 
ciple. Tt did not satisfy his mind simply to learn तम आसीत्तमसा WAT 
ऽप्रकेतं सलिलं सर्वमा इदं । 

He enquired को अद्धा वेद क इह प्र वोचत्कुत आजाता कुत इयं विसृष्टिः | 


Such scepticism is possible, says Visvakarma, only because 


न तं विदाथ य इमा जजानान्यद्युष्माकमंतर बभूव | 


नीहारेण प्रावृता जल्प्या चासुतृप उक्थशासदचरंति। 
Rigveda, X. 89, 7. 


18—1858 B, 
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" Ye will not find lim who produced these creatures! 
another thing hath risen up among you. 
[uwrapt in musty cloud, with lips that stammer, 
hymmn-chanters wonder and are discontented. 

only because vou cannot understand Him who has created this 
universe, because your mind has not acquired the capacity to under- 
stand him. And if we hear of various theories it is because नीहारेण 
प्रावृता जल्प्या चासुतृप उक्थशासश्चरंति॥ (tbid.) because people through 
ignorance are given to various idle speculations, because they do and 
say just as they please. The idea of God is in reality innate in the 
buman soul. Truly there must have been a creator of this universe; 
“ud He it was who created even that water of Prajapati Paramesthin. 
१. ., cerea : १५ ` न धात = d 
This creator was विश्वकर्मा विमना आहिहाया घाता विधाता परमोत संदक्‌ 
(Rigveda, X. 62, 2) and the really learned sages can tell us 
where He is. According to this supe God is the primal cause of 
evervthing and is earlier than this perceptible universe. He must be 
conceived as existent, existing prior to all the cosmic forces; and the 
conception of Him again is the only possible solution to the great 
problem. 


कि स्विद्वनं क उ स वृक्ष आस थतो द्यावापृथिवी निष्टतक्षुः | 


मनीषिणो मनसा पृच्छतेदू तद्यदध्यतिष्डद्ध वनानि धारयन्‌ ।। 
Rigveda, X. 81. 4 


" What was the tree, what wood in sooth produced it, 
fron which they fashioned out the earth and heaven” 
Ye thoughtful men enquire within your spirit 
whereon he stood when he established all things 
He it is who is the creator of this universe and it is He who has 
ordained it. All questions, all queries as to the origin of this universe 
are indeed directed to Him. 
यो नः पिता जनिता यो विधाता धामानि वेद भुवनानि विद्वा। 
यो देवानां नामधा एक एव तं संप्रश्नं भुवना यंत्यन्या ॥ 
Rigveda, X. 52. 3. 
" Father who made us, he who, as Disposer, knoweth all races 
and ull things existing, 
Even he alone, the Deities’ name giver,—him other 
beings seek for information.” 


This Creator, this God is, says Visvakarma, fawashp and 
साधकर्मा, Sayana explains these by saying— 


अवसेऽस्माकं रक्षणाय । स विशेष्यते विश्वसंभूविश्वस्य सुखस्योतृपादक: साधुकर्मा च 
Vide Sayana’s Cemmentary of Rigveda, X. 81 7 


Here we again come across the idea, already noticed in connec- 
tien with some earlier sages, that, this Primal cause, this Creator or 
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God, had a purposive existence. He created the universe for ‘ our 
good ', for human benefit. If he is a ' blissgenerator ', if he is a ‘ doer 
of good’, it 1s because he wants to preserve us, because it is His pur- 
pose to be our Preserver. He realises this purposive existence, even 
beconung oue of his creatures, and coming among men on Earth, to 
serve the purpose of an Archetype : 


य इमा fasar भूवनानि जुद्धदर्षिहोता न्यसीदत्पिता न: । 
स आशिषा द्रविणमिच्छमान: प्रथमच्छदवराँ आ विवेश ।। 
Rigveda, X. 81. 1. 

" He who sat down as Hotar. priest, the Rishi, our Father, 

offering up all things existing,— 
He, seeking through his. wish a great possession, 
came among men on earth as Archets pal.” 

Herem seems to he the germ cf later Hindu theory of incarna- 
tion. 

It jis now time to name a Vedie Rishi who is well-known to 
everyone having anything to do with the Vedas. There has indeed 
been a great deal of controversy over Purushasukta and the one result 
of all these controversies has been to make its author famous. 

The desire to determine the first cause of the universe was indeed 
very keen among the Vedic sages and it grew heener when sages like 
Prajapati, Dirghatamas, Vrihaspati traced this first cause to some 
primal material substance and declined to press the enquiry further, 
doubting at the same time tf such further enquiry wonld indeed. lead 
to anv result. Such scepticism and moments of disconcertinent were 
soon followed by mysticism. Sages came forward emphasising the 
need of faith and pushed on the search bevond all material substance 
to one whose existence was only a matter of faith. We have already 
seen how Visvakarma rested his faith ou one Great Creator and we 
shall presently see how Naravana also similarly looks up to that Great 
One to explain the origin of this universe. ० 

Narayana gives us sixteen Riks to explain the nature of the first 
cause of this universe and says :— 

सहस्रशीर्षा पुरुष: AAT: सहस्रपात्‌ | 
स भूमि विश्वतो वृत्वात्यतिष्ठददशांगूल ।। 
Rigveda, X. 90. 1. 


‘ Thousands of heads hath Purusha, thousands of eyes and 
thousands of feet. 

On every side pervading the universe he fills the space 
and beyond.'' 


पुरुष एवेदं सर्व यद्भूतं यच्च Wed 


उतामृतत्वस्यशानो यदन्नेनातिरोहति i 
Rigveda, X. 90. 2. 
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“Plas Purusha is all that vet hath been and all 
that is to be; 
The Jord of humortality which waxes greater 
still by food.” 
एतावानस्य महिमातों ज्यायांइच quu: 
पादोऽस्य विश्वा भूतानि त्रिपादस्यामृतं feta i 
Rigveda, N. 90, 3. 
“So mighty is his greatuess, vea, greater than this Is Purusha. 
Al creatures are one-fourth of him, three-fourths eternal life in 
heaven.” 
faqrged उदत्पुरुष: 5ादो$्स्येहाभवत्पून: | 
ततो विष्वङव्यत्रानत्साशनानशन अभि it 
Rigveda, X. WO. 4. 
" With three-fourths Purusha went up: one-fourth 
of him again was here. 
Thence he strode out to every side over what 
eats not and what cats." 
तस्माद्विराडजायत विराजो अधि JEN: | 
स जातो अत्यरिच्यत quang मिमथो पुरः॥ 
Iiqeeda, X. 90. हैं, 
“From him Viraj was born: again Purusha from 
Vira] was born, 
As soon as he was born he spread eastward 
and westward o'er the earth." 
यत्पुरुषेण हविषा देवा यज्ञमतत्वत | 
बसंतो अस्यासीदाज्यं ग्रीष्म इध्मः शरद्धविः ॥ 
Itigteda, X. 90. 6. 
“When Gods prepared the sacrifice with 
Purusha as their offering 
Its oil was spring. the hob gift was autumn, 
summer was the wood.” 
तं यज्ञः बहिषि प्रौक्षन्पुरुषं जातमग्रत: | 
तेन देवा अयजंत साध्या ऋषयश्च T N 
Rigveda, X. 90. 7. 
“They balined as vietin on the grass Purusha 
born in earliest tine, 
With him the Deities and all Sadhyas and 
Rishis sacrificed.’ 
तस्माद्यज्ञात्सवंहुतः संभृतं पुषदाज्य'। 
पशून्तांश्चक्रे वायव्यानारण्यान्ग्राम्याशच ये N 
Rigveda, X. 90. 8. 


THE RIGVEDIC PHILOSOPHERS OF LAW 111 


“From the great general sacrifice the dripping 
fat was gathered up. 
He formed the creatures of the air, and animals 
both wild aud tame." 
तस्माद्ज्ञात्सर्वहृत ऋचः सामामि जज्ञिरे। 
छन्दांसि जज्ञिरे तस्माद्यज्स्तस्मादजायत || 
Rigreda, X. 90, 9, 
U Pron that great general sacrifice Riks and 
Sama hymns were born, 
Therefrom were spells and charms produced; 
The Yajus had its birth from it.” 
तस्मादश्वा अजायंत ये के चोभयादत: | 
गावो ह्‌ जज्ञिरे तस्मात्तस्माज्जाता अजावय: || 
Rryveda, X. 90. 10. 
* From it were horses born, fron: it all cattle 
with two rows of teeth : 
From it were generated kine, from it the 
goats and sheep were born.” 
यत्पुरुषं व्यदध: कतिधा व्यकल्पयन्‌ | 
wa किमस्य कौ बाहू का ऊरू पादा उच्यते ।। 
Rigveda, X. ४0. 11. 
When they divided. Purusha how many portions 
did they make? 
What do they call his mouth, his aris? 
what do they call his thighs and feet? "’ 
ब्राह्मणोऽस्य मुखमासीद्वाहू राजन्यः कृत: । 
ऊरू तदस्य यद्वैश्यः TH शूद्रो अजायत |i 


tt 


higvceda, X. 90. 12 


The Brahman was his mouth, of both his 
arms was the Rajanya made 

His thighs became the Vaisya, from his feet 

the Sudra was produced.’ 


चंद्रमा मनसो जातदचक्षोः सूर्यो अजायत। 


मुखादिद्र्चाग्निश्‍च प्राणाद्वाय्‌ रजायत |i 
Rigveda, X. 90. 18, 
“The Moon was gendered from his mind, and 
from his eye the Sun had birth, 
Indra and Agni from his mouth were born, 
and Vayu from his breath.” 


नाभ्या आसीदन्तरिक्षं शीष्णो al: adu । 


qai भूमिदिशः श्रोत्रात्तथा लोकाँ अकल्पयन्‌ ॥ 
Rigveda, X. 90. 14. 
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‘ Forth from his navel came mid-air, the sky was 
fashioned from his head; | 

Marth from his feet, and from his ear the 

regions. Thus thev formed the worlds.” 


सप्तास्यासन्परिधयस्त्रि: सप्त समिधः कृता: | 


देवा यद्यज्ञं तन्वाना अबध्नन्पुरुषं पशुं ॥ 
Rigveda. X, 90. 15. 
'" Seven fencing-sticks had he, thrice seven 
layers of fuel were prepared, 
When the (iods, offering sacrifice, bound, as 
their vietitu, Purusha.” 
यज्ञेन यज्ञमयजंत देवास्तानि धर्माणि प्रथमान्यासन्‌ | 
ते ह नाकं महिमान: सचंत यत्र पूर्व साध्या: संति देवाः || 
Riygreda, X. 90. 16. 
“ Gods, sacrnfiemg, sacrificed the vietin : these 
were the earliest holy ordinances. 
The Mighty Ones attained the height of heaven, 
there where the Sadhvas, Gods of 
old, are dwelling.”’ 

According to Narayana then not only every particular thing 
originates from Purusha, but also the Purusa Ttself is identical with 
the suni total of these created things. The One is also the whole: and 
as from this One everything, which is and which is to be, everything, 
mortal or maumortal, was born, so again all these divisions and parts tend 
to develop unto one distinct and coverete unit, unto the whole 
developed to its fulness. ‘Phe universe is the Infinite Creature of an 
Infinite Creator, who is infinite in. His complications and in His sum. 

Here we find the explicit view that God exists and 18 whollv 
wnaent in the world. This view mav take two forms which must 
be clearly distinguished. Father (0 God is, or, is identical with, the 
world, or (i) He is wholly immanent in it in the sense that there is 
nothing of God ontside the world, although not necessarily in the sense 
that there is nothing in the world which is other than God. 

Our Vedic Rishis seem to conceive of God as being no other than 
the universe which He transcends: He ss the universe or is, af any 
ate, its soul. 

There mav be some difficulties in the wav of this view. Tt may 
encroach upon the significance of human individuality. But that is 
beside the point for our present purposes. 

Philosophieal problems arise wheu thought, based on the mass 
of separate data of particular and immediate appearances, begins to 
refer them to a single principle, which shows their fundamental unity 
and renders a harmonic and integral vision of the universe. The 
Vedie conception of the universe or nature is philosophie in the sense 
that it supposes and indicates the need born in human mind of 
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unification, of systematization of the inultplheity and varety of 
phenomena, according to some criterion. What distinguishes the idea 
of this great whole, called the universe, from that of chaos? Is it the 
idea of a real existence of the elements which the univerge contains : 
No; for we can conceive of these same real elements existent but 
unformed and discordant, which can only constitute the idea of chaos. 
In what then does the distinction he? In the idea of the ordered and 
harmonie disposition of existeat things and forees by which a single 
aunnated and active whole arises. "Phe soon of this system of things 
and forces, coupled with the idea of secret and energie order, with 
Which if auimates and preserves, renovates and guides everything, 14 
aled nature. Philosophy does not eo कार्या in a simple sum or agglo- 
tneration of separate data. A man is not a philosopher because he has 
the greatest knowledge of phenomenal realty, or becuse he has made 
discoveries m that field, but because he has subjected sensible data to a 
new elaboration and considered if from a higher standpoint with a new 
meaning, the universal absolute meaning of something perhaps already 
known an ats relativity. and partieular.ty— 1t 08 the duty of a 
philosopher. not so much. to extend his. outlook to hidden and rare 
Phenomena as to think unusual thought about what is visible to all. 
“Ax a general rule says Schopenhauer, al as not the observation 
of tare and hidden phenomena through experimental research which 
makes for the discovery of miportant traths, but the observation of 
apparent and everyday phenomena. And so the problem is not so 
much to see what no one has yet seen, as to think that which no one 
has vet thought of what evervone sees." 

We next pass on to a class of Rishis whose contributions to the 
Vedie thought will have a more direct hearmg on the conception of 
law. Vamadeva gives us a morc detailed. description. of ऋत, the 
foremost amongst the Vedie conceptions of Jaw, and says 


ऋतस्य हि qer: संति पूर्वीऋतस्य धीतिव जिनानि हंति। 
ऋतस्य इलोको बधिरा Wes कर्णा बुधान: शुचमान आयो: || 
Rigveda, IV. 2१. B, 
‘ternal law hath varied food that strengthens ; 
thought of eternal Taw removes transgressions, 
The praise-hymn of eternal Law, arousing, glowing, 
hath oped the deaf ears of the living.’ 


, 


त्तस्य Wer धरुणानि संति पुरूणि चंद्रा वपुषे वपूंषि । 


ऋतेन दीर्घमिषणंत पृक्ष ऋतेन गाव ऋतमा विवेशुः ॥ 
Rigveda, IV. 23. 9. 


'" Firin-seated are eternal Law's foundations; in its 
fair form are many splendid beauties. 

By holy Law long lasting food they bring us; by holy 
law have cows come to our worship." 
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ऋतं यमान ऋतमिद्वनोत्यृतस्य शुष्मस्तुरया उ TON: | 
ऋताय पृथ्वी age गभीरे ऋताय WW परमे दुहाते ॥। 
Rigveda, TV, 23, 10. 
'" Fixing eternal Law he, too, upholds if : swift moves 
the might of Law and wins the booty. 
To Law belong the vast deep Marth and Heaven : Milch— 
Kine supreme, to [aw their milk they render." 


The sage indeed deifies ऋत and emphasises the fact that 
law must not only be composed of the true bul also of the certain. 
Law is firm and immutable ऋतस्य द्ढा धरुणानि afai The Vedic Rishi 
does not recognize the flexibility of law. [Indeed at such an age it could 
hardly be observed that law cannot stand still. The social interest in the 
general security led men to seek some fixed basis for an absolute ordering 
of human action whereby a firm and stable socal order might be 
assured. Demand for continual new adjustinents to the pressure of 
other social interests ax well as to new modes of engendering security, 
consequent upon the changes m the eircumstanees of social life, was 
hot yet felt. 

ऋत 15 conceived as the organized principle of the universe and 
in Indeed the lez eterna of the later Roman thought. As the ordering 
principle of earthly life it is imbued with human purposes and is for 
human benefit and exemplified in the flow of the rivers which fertilize 
the fields, in the cattle useful to man, in the institutions. of fanuly 
and of state, and in man’s sense of responsibility for his sins. True, 
some of the Rishis make it identical with Voluntas dei hut this 
Voluntas det is really the same as ratio in Dio eristens. 

Even these short verses of this Rishi do not fail to point out 
what according to him is the true basis of Jaw. Self-interest or egoism 
indeed is the starting point of his theory of law. If law is to be respected 
it is perhaps because that will enure to one's own benefit, because 
ऋतस्य हि शुरुधः संति, ऋतेन दीर्घमिषणंत पृक्ष, Bul it must be said to 
the credit of these early Vedic philosophers that they do not at the 
same time fail to lay stress on the ethical foundation of law. Law 
embodies not only the principle of egoistic utility but also leads directly 
to order and harmony. 

Tt is said that this Rishi tends to utilitarianism. But what is 
the measure of this utilitv? The Rishi himself asks :. 


का मर्यादा वयना कद्ध वाममच्छा गमेम रघवो न वाजं | 
. Rigveda, IV, 6. 13. 


'" What is the limit, what the rules, the guerdon ? 
Like fleet-foot coursers speed we to the contest.” 
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The knowledge of all these is only given to the gods and these 


gods must be asked : fH ay अस्य द्रविणं wg because wed fa नो वोचो जांत- 
वेदश्चिकित्वान्‌ | गुहाध्वनः परमं, so that our doubts, our ignorance 


being thus expelled we may not do anything blameworthy. qt अस्य 
रेकु पदं न निदाना अगन्म | 


" What is our wealth therefrom, and what our treasure ? 
Tell us, O Jatavedas, for thou knowest, 
What is our best course in this secret passage : 
we, unreproached, have reached a place far distant.” 
Rigveda, IV. 5. 12. 

Indeed these Rishis do not trouble themselves so much with the 
legal provisions as with the social order which again is viewed only 
as à part of the universal order. 

A great part of the content of law is no doubt economie matter, 
because law is the measure, the proportion of advantages, utilities and 
wealth. It cannot fail to refer to advantages, but it does not 
necessarily refer to wealth and utilities in the strictest sense. There 
are indeed ethico-juridical relations which have nothing to do with 
wealth, interest and utility as objects, and to which cannot be ascribed 
any material value. If is indeed gratifying to note that such elements 
did not altogether escape the notice of these early Vedic Rishis so as 
to lead them to the error of preaching doctrines of mere utility. 

With Vamadeva, Rishi Srutavid and Rishi Pavitra might be 
mentioned. Srutavid, while commencing the 62nd Sukta of the Fifth 
Mandala of the Rigveda says— 


ऋतेन ऋतमपिहितं Ad वां सूर्यस्य यत्र विमुचंत्यश्वान्‌। 
दश शता सह तस्थ्स्तदेकं देवानां श्रेष्ठ वपुषामपश्यं।। 
Rigveda, V. 62. 1. 
“By your high Law firm order is established 
there where they loose for travel Surva’s horses, 
The hundred stood together : there P looked on 
this the most marvellous Deities’ one chief glory.” 


And Rishi Pawitra indeed tells us what are the qualifications of 
me who is to be protector of law : 


ऋतस्य गोपा न दभाय सुक्रतुस्त्री ष पवित्रा हृद्यंतरा दधे। 
विद्वान्त्स विश्वा भुवनाभि पद्यत्यवाजुष्टान्विध्यति कते अव्रतान्‌ ॥ 
Rigveda, TX. 73. 8. 

“ Guardian of law, most wise, he may not be 

deceived; three Purifiers hath he 

set within his heart. 
With wisdom he beholds all creatures that exist: 

he drives into the pit the hated 

riteless ones.’’ 


19—1858 B. 
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More than once we have noticed that these Vedic Rishis 
conceived of gods as having only purposive existence, the purpose 
being human benefit. These gods were given the function of 
maintehance of law, if not of its creation also. The Vedic Rishis always 
placed these gods in close relation with the interests and aims of the 
members of an earthly society; and if the combined efforts of these 
members would be directed towards the work of advancing the cause 
of these gods, that would only redound to their own advantage. 

lt must have already been noticed from the Vedic texts cited in 
the previous pages that these Vedic Aryans, for reasons best known to 
themselves, associated Mitra and Varuna, the twin Gods, with the 
administration of Justice. It is indeed difficult even to surmise any 
political significance of this conception of duality of the dispenser of 
law and justice, and whatever might be said of this would be no better 
than mere conjecture. Here is a Rishi who addresses his hymns to 
these twin gods and says :— 

ता ar विश्वस्य गोपा देवा देवेषु यज्ञिया। 

ऋतावाना यजसे पूतदक्षसा ॥। 

Rigveda, VITI. 25. 1. 

J worship you who guard this All, 

God’s holiest among the Gods, 
You, faithful to the Law, whose power is 

sanctified.” 

मित्रा तना न रथ्या वरुणो यश्च TAHT: | 


सनात्सुजाता तनया धृतब्रता ॥ 
Rigveda, VIII. 25. 4 
** 90 too, like charioteers are they, Mitra and 
sapient Varuna, 
Sons high-born from of old, 
whose holy laws stand fast.” 


ता माता विशववेदसासूर्याय NAZAT | 


मही जजानादितिऋतावरी ॥ 
Rigveda, VIII. 25. 3. 
'' These Twain, possessors of all wealth, 
most glorious, for supremest sway 
Aditi, Mighty Mother, true to Law brought 
forth.” 
महांता मित्रावरुणा सम्राजा देवावसुरा | 
ऋतावानावृतमा घोषतो FET ॥ 
Rigveda, VIIT. 25. 4 
‘‘ Great Varuna and Mitra, 
Gods, Asuras and imperial Lords, 
True to Eternal Taw proclaim the high 
decree.” 
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अधि या बृहतो दिवोभि aaa पश्यत:। 
ऋतावाना सम्राजा नमसे हिता ।। 
Rigveda, VIII. 28, 7. 
“Phe Twain, who from the lofty sky seem to ० 
look down on herds below; 
Holy, imperial Lords, are set to be 
revered.’ 
ऋतावाना नि षेदतुः साम्राज्याय सुत्रतू । 


धृतव्रता क्षत्रिया क्षत्रमाशतुः ।। 
Rigveda, VIN. 25. 8. 


“They, true to law, exceeding strong, 
have set them down for sovran rule : 
Princes, whose Jaws stand fast, they 
have obtained their sway.” 
अयमेक इत्था पुरूरु चष्ट fa विश्पति:। 


तस्य ब्रतान्यन्‌ वश्चरामसि ।। | 
I'igreda, VITI. 25, 16. 


‘‘ Here this one God, (मित्रः) the Lord of men, 
looks forth exceeding far and wide : 
And we, for your advantage, keep his holy 
laws.” 
अन्‌ पूर्वाण्योक्या साम्राज्यस्य सश्चिम। 


मित्रस्य wur वरुणस्य दीर्घश्र्‌त्‌॥ 
Rigveda, VILL. 25. 17. 


Prof. Griffith translated this last Rik as follows : 
“We keep the old accustomed laws, the 
statutes of supremacy, 
The long-known laws of Mitra and Varuna.” 
The second half of the above Rik seems rather to mean, 
'* The ordained law of Mitra and the tong- 
known ones of Varuna." 

Prof. Griffith seems to be correct in not taking दीघंश्रत्‌ as an 
adjective of Varuna. But if we remember how the Rishi attempts to 
give us the separate functions of these two deities after narrating their 
joint nature, it would hardly be reasonable to take दीघेश्रुत्‌ with ब्रत. 

To me the Rishi appears to place àq in contradistinction 
with we, Varuna being the lord of 4r» and Mitra of त्रत 
Sayana while commenting on the next preceding Rik, says :— 

मित्रस्य कर्माण्याह। विश्पतिथिशां पालयितानयोमित्रावरुणयोरेकोऽयं मित्रः पुरु पुरूणि 
agit चोरूरूणि च द्रव्याणीत्थत्थं वि चष्टे। स्वतेजसा पद्यति। तस्य मित्रस्य ब्रतानि 
कर्माणि वो यष्मदर्थमनचरामसि। अन्‌ चरामः। कुम इत्यर्थः ॥। 
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Whatever that be, we have at least the idea of a proclaimer of law 
and perhaps also of sovereign power laying down rules having the 
force of law. We are indeed so accustomed to hear from the Western 
Scholars that Hindu kings never thought of possessing any 
legislative Tunction, their sole duty consisting. of collection of taxes, 
that this statement that even the Vedic Rishis could conceive of the 
legislative function of a sovereign authority would surely be looked 
upon with inuch suspicion, If not with total disbelief. But even the 
author of Manusamhita, a firm believer in the divine. origin of Jaw, 
could think of such a function of the king and sax :—- 


तस्माद्धम्म॑ यमिष्टष्‌ स व्यवस्येन्नराधिप: | 


अनिष्टञ्चाप्यनिष्टेष्‌ तं धर्म्मं न विचालयेत्‌ i 
z Manu, VII. 13. 


“ Let the King prepare a just compensation for the good, and a just 
punishment for the bad: the rule of strict justice let him never 
transgress.’ 

also 


अयं द्विजेहिविद्वद्धिः पशुधर्मो fariga: | 
मन्‌ ष्याणामपि प्रोक्तो बेणे राज्यं Sram i 
Manu, IX. 66. 
i This practice, fit only for cattle, is reprehended by learned Brahmins: 
yet Jt is declared to have been the practice even of men while VE/NA 
had sovereign power.” 
If indeed Rishi Voivasva formed conception of ga ‘as 


distinguished from custom and representing only a special aspect of 


ऋतं, the Vedic philosophers of his days must be taken to have been 
alive to the element of variability in law. — zm of course is eternal 
and immutable. But Vrata is only a specialized embodiment of ऋतं, 
and, being ordained by different deities for different purposes, must be 
various. Jt is no wonder that even in those carly days changeability 
of law could not altogether escape the notice of the observers of jural 
phenomena. For the very facts which give rise to such phenomena 
would hold in them the causes for the variations in law. In general 
the faets which determine the production of a phenomenon are also 
those whose variations necessarily determine the variations of the 
phenomenon produced. We may assume, with much plausibility, 
that to give rise to law, the presence of two sorts of social activity 
suffice, viz., economic pursuits and the family : and it is now admitted 
on all hands that a variation in these activities determines also a 
variation in the jural facts. 

Before closing this chapter three more Rishis must be named, if 
not for anything else, at least for their names. I mean, Vasistha, 
Gautama and Manu. Indeed these names are so familiar to the 
students of Hindu law that even without stopping here to see whether 
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or not these Vedic Rishis had anything to do with the Smritikars of 
the same name, we might proceed to see what these sages have to say 
about law. But connections have in fact been traced between these 
Vedic Rishis and the Smritikars of these names. So far as Rishi 
Vasistha is concerned, Vasistha Dharmasutra is considered to be a 
work: composed by his teachings.’ Vasistha indeed is a prolific 
contributor and we can only give here a very few of his numerous 
verses. 


कया नो अग्ने वि aa: gafa काम्‌ स्वधामृणवः शस्यमान: | 


कदा भवेम पतथः सुदत्र रायो वंतारो दुष्टरस्य साधो:॥ 
Rigveda, VII. 8.. 3. 


“ How dost thou decorate our hymn, O Agni? 
What power dost thou exert when 
thou art lauded ? 

When, Bounteous God, may we be lords of 
riches, winners of precious wealth 
which none may conquer?" 


framan वरुणो मामहंत शर्म तोकाय तनयाय गोपा'। 
मा वो भूजमान्यजातमेनो मा AHH वसवो यच्चयध्वे || 
Rigveda, VIL, 52. 3. 


“ May Varuna and Mitra grant this blessing, 
our Guardians shelter to our seed and 
offspring. 

Let us not suffer for another's trespass, nor 
do the thing that ve, O Vasus, 
punish. 


शुची वो हव्या मरुतः शचीनां शुचि हिनोम्यध्वरं afara: | 
ऋतेन सत्यमृतसाप आयञ्छ्त्िजन्मानः WANG; पावकाः || 
Rigveda, VII. 56. 12. 


“Pure, Maruts, pure yourselves; are your oblations : 
to you, the pure, pure sacrifice 1 offer. 
By law they come to truth, the Law's observers, 
bright by their ‘birth, and pure, and 
sanctifying.” 
ता भूरिपाशावनृतस्य सेतू दुरत्येतू रिपवे मर्त्याय | 
ऋतस्य मित्रावरुणा पश्चा वामपो न नावा दुरिता तरेम ।। 
Rigveda, VIL. 65. 3. 


Bonds of the sinner, they bear many nooses : the 
wicked mortal hardly may escape them. 
Varuna-Mitra, may your path of Order bear 
us o’er trouble as a boat o'er waters. 
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न से स्वो दक्षो वरुण धूनिः सा सुरा wem विभीदको afafa: | 


अस्ति ज्यायान्कनीयस उपारे स्वप्नइचनेदनृतस्य प्रयोता || 
Rigveda, VI. 86. 6. 


$ ; . < S . : A $ 
O Varuna! the Sin (पापप्रवृत्ति:) Is nol due to anvihing innate in 
the self: its originating caüse is wine, anger, gambling (sq) or afafa 
(ignorance). है | 
Even the elders lead the vounger ones fo sin, Even dream mav 
be prompter of sin." 


पृच्छ तदेनो वरुण दिदुक्षपो एमि चिकितुषो fares | 


समानमिन्मे कवयङ्चिदाहुरयं ह तुभ्यं वरुणो हृणीते ॥ 
Rigveda. VU, 86, A, 


“Fain to know this my sin | question others: 
I seek the wise, O Varuna! and ask 
them. 

This one same answer even the sages gave nic, 
Surely this Varuna 15 angry with 
thee.’’ 
यो मृढ्याति wee चिदागो वयं स्याम बरुण अनागा: | 


अन्‌ ब्रतान्यदितेक्रंधंतो uu पात स्वस्तिभिः सदा नः॥ 
Riyveda, VIL 87. T. 


'" Before this Varuna may we be sinless—him 
who shows merey even to the sinner — 
While we are keeping Aditi's ordinances. 
Preserve us ever more, Ye Gods, 
with hlessings. 
यत्कि नदं वरुण दैव्ये जनेऽभिद्रोहं भन्‌ ष्याइचरामसि। 
अचित्ती यलव धर्मा युयोपिम मा नस्तस्मादेनसो देव रीरिषः ॥ 
Rigveda, VII, 89. 5. 
“O Varuna, whatever the offence may be which 
we as men commit against the heavenly 
host, | 
When through our want of thought we violate 
thy laws, punish us not, O God, for 
that iniquity.” 
ये पाकशंसं विहरंत एवेयं वा भद्रं दूषयंति स्वधाभिः। 


अहये वा तान्प्रददातु सोम आ वा दधातु निक्रंतेरुपस्थ ॥ 
Rigveda, VII. 104. 9. 


‘‘ Those who destroy, as is their wont, the 
simple, and with their evil natures 
harm the righteous, i 

May Soma give them over to the serpent, or 
to the lap of Nirriti consign them.” 
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One important conception is met with in the contributions of 


this Rishi—1 mean the conception of निऋति: as opposed to ऋतं. निऋति 
appears as the source of all evil; it is perhaps the rebellion of men 
against the gods—the presumption, the overstepping of the limits set 
to human conduct, whence arises the rebellious mood and the resulting 
wrong doing. 

Rishi Vasistha thus conceived of an impersonal moral law 
operative in the universe such that if man transgressed its ordinances 
he would suffer. He does, in fact, transgress them by aspiring above 
his proper station, and aspiring to obtain too much happiness, too much 
knowledge or too much power. The gods are jealous and are constantly 
on the look out for behaviour on the part of man which suggests an 
endeavour to make himself equal to them by the acquisition of power 
which are in excess of those proper to his nature. 

lf the wrong is not caused bv any conscious overstepping it may 
not, nay it should not, according io Rishi Vasistha, be punishable. 

It must be noticed here that Rishi Vasistha seems to be 
inclined towards the doctrine of free will. At least his is a doctrine 
far from absolute Iatalisn. If, indeed, a being is fatally ruled by 
forees foreign to himself, with no active or causal participation by his 
personality, without his being in any measure a force or a factor in his 
own destiny, ihis being rises or falls passively in the moral medium. 
It is difficult to see what he would have in himself to give him a worth 
of his own, that could impart dignity to him, confer upon him a 
personal right or fix on him any responsibility. This is not the proper 
place to enter upon a discussion as to the true nature of free will,’ 
and whether psychologically free will is possible. The psychologists 
would indeed question whether it is possible to prove that at the very 
moment when we make a resolution, we might also resolve to the 
contrary; since in fact experience shows us only one complete action 
and not two. However that be, we are here concerned only with 
Rishi Vasistha's conception of free will; what, according to this Rishi, 
was the nature of this freedom. Rishi Vasistha does not indeed seem 
io preach that free will is reducible to the power of willing at one and 
the sume instant, all else being equal, a thing or its opposite, good or 
evil, the greatest good or the ‘least. He does not attribute to man 
the faculty of willing one thing when he might will ihe opposite. His 
will is not the power of choice without motive: on the contrary, it 
seems to consist of the power to choose among several different 
motives. Tf Rishi Wasistha stopped here his would scarcely have 
heen a theory really distinguishable from the first. This conception 
also no doubt resolves itself, as one examines it more closely, into 8 
freedom of indetermination. Suppose, indeed, that the two contrary 
motives or tendencies are equivalent forces; they will cancel each 
other, and the choice of the will, which is nevertheless made, is 
undetermined or without motive. Jf these tendencies, however, are not. 
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equal, and I choose an act the incentives or motives for which are 
least strong with me, I act not only without motive, but against all 
motives. Finally, if the resolution is made in the direction of the most 
powerful tendencies in me then there is a motive; but it is impossible 
to see where the freedom of choice lies. It is indeed impossible with 
the same innate disposition, with the same nature, and in the.same 
cireumstances, to have made a diametrically opposite decision. Rishi 
Vasistha seems to have anticipated this difficulty and wanted to avoid 
it by pushing the problem back a stage and placing the choice between 
different motives. Nay, it is we who spontaneously produce the force 
of our motives or incentives and confer upon them variable and 
fluctuating powers in deliberation. 


Vasistha's man is indeed the living being created on the eighth 
day of the creation of this universe. Animals created during the first 
five days are not free. God ordered them to live, to grow and to 
multiply. These animals were given no choice. The same command is 
given by God to the first human couple on the sixth day. This is only 
an animal in human form. On the eighth day God creates another 
living being having also the human form and for the first time He 
uses a different language. God “breathed into nostrils the breath of 
life; and inan became a living soul." He thus gave him and him 
alone a conscience ७0० as to make it possible for Him to '' forbid this 
creature to obey certain intransgressible orders given to all the others, 
the physiological orders, the animal mstinets." He could do this 
because this new being is free, because his endorrine bondage can 
cease tf he wishes. | 


The Rishi further recognizes powers external to the will which 
also may sometimes deterinine our action. For aets so determined 
we should not in any way be held responsible; or rather such acts 
should not be deemed as ours at all. 


With this Rishi the negative ideas अनृतं, असत्यं] ete. are as 
real as the positive ones, and the distinction between the two contraries 
is indeed knowable. The principle of Vasistha’s ethics seems to be the 
identification of virtue with knowledge and of evil with ignorance. 
Whoever knows the good cannot fail to pursue it; whoever does the 


evil is ignorant of the good. Tater on Rishi Parasara is credited with 
the saying: 


एक: TAH द्वितीयोऽस्ति शत्रूरज्ञानतुल्य: पुरुषस्य राजन्‌ ॥ 


येनाब्‌त: कुरुते संप्रय्‌क्तो धोराणि कर्म्माणि सुदारुणानि॥ २९ ॥ 
Mahabharat—Santiparba—Chapter 290, Sloka 29. 
It must have been noticed that these early Vedic Rishis 
conceived of gods as existing for the purpose of maintaining law. Rishi 
Vasistha’s theory, it has been observed, starts with the supposition of 
_ the essential excellence of the moral attributes of the elements a 
society. This supposition would mean a complete self-regulation of 
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the human relations, and would negative the possibility of any 
disturbance of the harmony subsisting, from all eternity, between the 
interests of the community. Such being the state of affairs, the theory 
of the aim of maintaining law would confine the gods, in point of fact, 
to the part of acting as a mere index of activity of the human society. 
Gods would thus be scarcely necessary, not being any operative 
organism. These Rishis, however, elevated the position of their gode 
hy reserving to them all knowledge of law and also by emphasising 
the possibility of conflict arising through ignorance or through some 
extraneous evil influences. The significance of the existence of the 
gods lies in their capacity to prepare man not only for his existence on 
earth, but also for life bevond. 

Rishi Gautama has been found responsible for at least supplying 
the basic principles of the doctrine preached in the Gautama Sutra and 
this is the place to cite and examine his hymns relevant to our purpose. 
The Rishi sings :— 

नहि न्‌ यादधीमसींद्रं को वीर्या पर: | 


तस्मिन्नम्णमुत क्रतुं देवा ओजांसि सं दधुरचंन्नन्‌ स्वराज्य d 
Rigveda, T. 80. 15. 


“There is not, in our knowledge, one who 
passeth Indra in his strength : 
In him the Deities have stored manliness, insight, 
power and might, lauding his own imperial swav.” 


यामथर्वा मनुष्पिता दध्यङ्‌ fen | 


तस्मिन्ब्रह्माणि पूर्वथेद्र उक्था समग्मताचेन्नन्‌ स्वराज्यं || 
Rigveda, 1. 80. 16. 


'* Still as of old, whatever rite Atharvan, 
Manus Sire of all, 
Dadhyach performed, their prayer and praise 
united in that Indra meet, landing 
his own imperial sway. i 
क्त्वा महाँ अनष्वधं भीम आ वावृधे शवः। 


श्रिय ऋष्व उपाकयोनि अिप्री हरिवान्दधे हस्तयोवंज्यमायसं || 
i Rigveda, 1, &1, 4. 


“ Mighty through wisdom, as he lists, terrible, 
he bath waxed in strength. 

Lord of Bay Steeds, strong-jawed, sublime, 
he in joined hands for glory’s sake 
hath grasped his iron thunderbolt.”’ 


यज्ञैरथर्वा प्रथमः पथस्तते ततः सूर्यो ब्रतपा बेन आजनि॥ 


आ गा आजदुशना काव्य: सचा यमस्य जातमम्‌तं यजामहे i 
, Rigveda, I. 88, 6. 
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“ Atharvan first by sacrifices laid the paths; 
then, Guardian of the Law, sprang 
up the loving Sun. 

Usana Kavya straightway hither drove the 
kine, let us with offerings honour 
Yauma's deathless birth.” 


ता अस्य नमसा सहः सपर्यति TATA: | 
ब्रतान्यस्य dahat पुरूणि पूर्वचित्तय वस्वीरन्‌ स्वराज्यं ॥ 


Rigveda, Y. 84. 19. 


With veneration, passing wise, honouring 
his victorious might 
They follow close his many laws to win them 
due pre-eminence, good in their own supremacy. 


ऋजुनीती नो वरुणो मित्रो नयतु fauna । 
अर्यमा देवैः सजोषाः 1 
Rigveda, I. 90. 
'" May, Varuna with guidance straight, and 
Mitra lead us, he who knows, 
And Aryaman in accord with Gods." 


ते हि वस्वो वसवानास्ते अप्रमूरा महोभि: । ब्रता रक्षंते विवाहा ॥ 
Rigveda, 1. 90, 
'* For they are dealers forth of wealth, and, 
not deluded with their might 
yuard evermore the holy laws." 
मध्‌ वाता ऋतायते मधु क्षरन्ति सिन्धवः। माध्वीने: संत्वोषधी: ou 
Rigveda, 1. 90. 
“The Winds waft sweets, the rivers pour 
sweet for the man who keeps the Jaw: 
So may the plants be sweet for us.” 


राज्ञो न ते वरुणस्य व्रतानि बहद्गभीरं तव सोम धाम | 


शुचिष्ट्मसि प्रियो न मित्रो दक्षाय्यो अयंभेवासि सोम i 
Rigveda, 1. 91. 
‘Thine are King Varuna's eternal statutes, 
lofty and deep, O Soma, is thy glory. 
All-pure art thou like Mitra the beloved, 
adorable, like Arvaman, O Soma.” 


या ते धामानि दिवि या पृथिव्यां या पवतेष्वोषधीष्वएसू | 


तेभिर्नो विशवे: सुमना अहेढन-- 
Rigveda, Y. 91, 
“With all thy glories on the earth, in heaven, 
on mountains, in the planis, and in the waters, 
With all of these, well pleased and not in anger, 
accept, O Royal Soma, our oblations '' 


2. 


6. 
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Gautama's supreme deity, Indra, is one who is not passed by 
anyone else in strength; '''Phere js not one who passeth Indra in 
his strength ” नहि न्‌ यादधीमसींद्रे कोभीर्यापर:। This Indra derived 
his strength from the deities * who have stored manliness, insight, 
power and might in hin." This Indra is स्वराट्‌, is the dominating 
power par excellence. Herein perhaps lies Gautam’s conception of 
State as a unique and permanent organism which, guided by the 
collective will, sustains and puts in operation the general force. Might 
of the sovereign, according to this Rishi, is the result of wisdom, is 
the ultimate product of the wisdom of policy. Its existence presupposes 
a fixed domination recognized by Atharvan, by Manu, by all. It is 
also terrible in the sense that its control is calculated to be coercive. 

This Vedic Rishi may indeed be taken as looking upon this 
whole universe as one big State with a sovereign power as its head 
deriving authority from the noble class, the deities, who ‘‘ store their 
manliness, insight, power and might in the sovereign.’’ According to 
him the sovereign power would be the sum-total of the forces and 
capacities of the society. 

आस्थापयंत qaia qam: शुभे निमिइलां विदर्थेष quii i 
Rigveda, I. 167. 6. 


3? 


'* Upon their car the young men set the 
Maiden wedded to glory, mighty in assemblies.” 
e V? B v 


यः स्मारुंघानो गध्या समत्सु सनृतरश्चरति गोष्‌ गच्छन्‌ | 
आविऋंजीको विदथा निचिक्यत्तिरो अरति पर्याप आयो: it 
Rigveda, IV. 38. 4. 
'" Who gaineth precious booty in the combats, and moveth 
winning spoil, among the cattle; 
Shown in bright colour, looking on the assemblies, 
beyond the churl, to worship of the living.” 


पृक्षस्य वृष्णो अरुषस्य T सहः प्र न्‌ वोचं विदथा जातवेदसः | 
वैइबानराय मतिर्नव्यसी शचि: सोम इव पवते चारुरग्नये ॥ 
Rigveda, VI. 8. 1. 
“ At Jatavedas holy gathering I will tell aloud the conquering 
might of the swift red-hued Steer. 
A pure and fresher hymn flows to Vaiscanara, 
even as for Agni lovely Suma is made pure.” 
पूषा त्वेतो नयतु हस्तगृह्याशिविना त्वा प्र वहतां रथेन। 
गृहान्गच्छ गृहपत्नी यथासो वशिनी त्वं विदथमा वदासि ॥ 
Rigveda, X. 85. 26. 
“ Let Pushan take thy hand and hence conduct thee; 
may the two Aswins on their car transport thee, 
Go to the house to be household's mistress 
and speak as lady to the Vidatha.”’ 
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इममंजस्पामुभये sera धर्माणर्माग्न विदथस्य साधन | 
अक्तुं न यह्वमुषसः पुरोहितं तनूनपातमरुषस्य निसते ।। 
Rigveda, X. 92. 2. 


“ His, Agni, Gods and men have made their chief support, 
who drinks the fatness and completes the sacrifice, 

With kisses thev caress the Grandson of the Red, like the 
swift ray of light, the Household Priest of Dawn." 
यो राजभ्य ऋतनिभ्यो ददाश यं वर्धयंति पुष्टयदच नित्या: । 


स रेवान्याति प्रथमो रथेन वसुदावा विदर्थेष्‌ प्रशस्त:॥। 
Rigveda, II. 27. 1४. 


‘‘ He who bears gifts unto the kings, true Leaders, he ` 
whom their everlasting blessings prosper, 
Moves with his chariot first in rank and wealthy 
munificent and lauded in assemblies.’ | 
There are passages im the Atharvaveda also that refer to 
Vidathu. We are told: 
वायोः सवितुन्विदथानि मन्महे यावात्मन्वत्‌ विशथो यौ च रक्षथः। 


यौ विश्वस्य परिभू वभूवथुस्तौ नो मुञ्चतमंहसः ।। 
Atharvaveda, IV, 95. 1. 


“I think on Vayu's and Sacitri's Vidathas, 

Ye twain who penetrate and guard the living world; 

Yet who have come to be this All's pervaders, 
deliver us, ye two, from grief and trouble.’’ 
अच्यूतच्यूत्‌ समदो गमिष्ठो मृधो जेता पुर एता योध्य: | 


इन्द्रेण sper विदथा निचिक्यद्धृह्योतनो द्विषतां याहि शीभम्‌ ॥ 
Atharvaveda, V. 20, 12. 


' Shaker of things unshaken, readiest comer to battles; 
conquering foes, resistless leader, 
Guarded by Indra, watching our assemblies, 
go quickly, breaker of their hearts who hate us.’ 
qqifg वनस्पते य एष निहितस्त्वयि । 
यथा यमस्य सादन आसाते विदथा वदन्‌॥ 
Atharvaveda, XVIII. 3. 70. 


“ Oh Thee, give back again this man who is deposited 
on thee, | 

That he may dwell in Yama's home addressing the 
assemblies here.” 
ed qd eb quspqd सहलधारं विदथं 
cafra तवेद्‌ विष्णो वहुधा वीर्य्याणि । | 

Athurvaveda, XVII. 1. 15. 


- 
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'" Round Trita, round the spring with thousand current 
thou goest, round the light-finding assembly. 
Manifold are thy great deeds, thine, O Vishnu.” 


यः सभेयो facer सुत्वा थज्वाथ पूरुषः। 
सूर्य चामु रिशादसस्तद्‌ देवाः प्रागकल्पयन्‌ d 


Atharvaveda, XX. 128, 1. 
“ The worshipper who pours the juice for gathering 
and assembly fit, 
And yonder foes-destroying Sun, these have 
the Gods designed of old.” 


अहं वदामि नेत्‌ त्वं सभायामह त्वं बद । 


ममेदसस्त्वं केवलो नान्यासां कीत्तेयाइचन ॥ 
Atharvaveda, VII. 89. 4. 
“Tam the speaker here, not thou: speak 
thou where the assembly meets. 
Thou shalt be mine and only mine, and never 
mention other dames.” 
Rishi Voryasva similarly places law above the sovereign, saying: 
ऋतावाना नि षेदतुः साम्राज्याय सुक्रतू । 
धृतव्रता क्षत्रिया क्षत्रमाशतुः ॥ 
Rigveda, VIII. 25. 8. 
‘‘ They, true to Law, exceeding strong, have 
sat them down for sovran rule. 
Princes whose laws stand fast, they have 
obtained their sway.’ 
lo Manu however ^" 
acceptable idea. 

Here we might mention Rishi Vasukra who cherishes a similar 
idea of the gods, and according to whom the most powerful of the gods 
can indeed make things proceed against their nature. According to 
Vasukra, the gods can make *' the fox steal up to the approaching-lion, 
the jackal drive the wild boar from the brushwood, the hare swallow up 
the opposing razor and the calf wax in strength and eat the bullocks :''? 


इदं सु मे जरितरा चिकिद्धि प्रतीपं शापं नद्यो वहुंति। 


लोपाशः सिहं प्रत्यंचमत्साः क्रोष्टा वराहं निरतक्त कक्षात्‌ ॥ 
Rigveda, X. 28. 4. 


sovereignty above law " wil be an 
e » 


‘* Resolve for me, O singer, this my riddle : 
The rivers send their swelling water backward : 
The fox steals up to the approaching lion : 
The jackal drives the wild-boar from the brushwood.” 
In bringing this chapter to a close we shall only quote what 
. Pandit Max Muller says of these Vedic Rishis after a careful scrutiny 
of their teachings. '' There is," Max Muller says, ‘‘ what Leibnitz 
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called ‘ Perennis quoedam philosophia, a search after truth which was 
not ecnfined to the schools of Priests or Philosophers. Its language 
no doubt is less exact than that of an Aristotle, its tenets are vague, and 
the light which it sheds on the dark depths of humani thought resembles 
more the sheet lighting of a sombre evening, than the bright rays of 
» cloudless sun rise. Yet there is much to be learnt by the historian 
and the philosopher from these ancient guesses at truth These 
ancient gestures establish beyond doubt that man has already reached 
a stage when besides looking at the universe he sees it and sees 1t with 
extraordinarily penetrating eyes 


LECTURE VII 
LEGAL PHILOSOPHY IN Riavepic INDIA 


Hitherto we have had in view the exposition of the philosophic 
position of the Vedic Rishis, considered more or less from juridical side; 
and. it must have Leen observed that though these early’ Aryans 
conceived of the Vhilosophy of law very variously, there was one 
conception of it which was common to and foremost among them all. 
They conceived of law as ऋ, is the organized principle of the 
universe, as also the divine ordering of earthly life. Indeed these 
Vedic Rishis scarcely ever consider man as a whole in himself and 
whenever they speak of human society they do not forget its relation 
to the whole universe. The isolated individual of course is an absurd 
abstraction in the philosophy of such a people. 


In legal philosophies law is very often conceived ideally and trans- 
cending the more dubious and ambiguous social realities. We must 
not, however, overlook the distinction between law as a rational state- 
ment of principle of justice and law which designates the historic 
enactments of living communities. Tf we look beyond legal enactments 
to the whole structure and organization of historical communities, this 
structure will be found not to have been merely the order of a legal 
system. “The harmony of communities is not simply attained by 
the authority of law. Norms do not coerce the vitalities of life into 
order. The social harmony of living communities is achieved by an 
interaction between the normative conceptions of morality and Jaw and 
the existing and developing forces and vitalities of community." The 
norms of law are usually compromises between the rational ideas of 
what ought to be, and the possibilities of the situation as determined 
by given equilibria of vital forces. Indeed the ideal is situated on the 
tangent. '' Man strains towards it; but the forces of the world in 
which he lives continuously act upon him. It is impossible for him to 
move along the tangent to the desired goal. The product of his 
tangential desire and of the forces which act on him is his real course 
through time.” * 


Legal enactments are, on the one hand, the instruments of the 
conscience of the community, seeking ta subdue the potential anarchy 
of forces and interests into a tolerable harmony. On the other hand, 
“they are merely explicit formulations of given tensions and equilibria 
of life and power, as worked out by the unconscious interactions of 
social life, 
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Law is indeed an ethical principle and has intrinsic form and 
material content. Greek sages, Roman philosophers and jurisconsults, 
and mediaeval thinkers of the natural law school had all recognized the 
law as based on reason, as ultimately discoverable bv a due application 
of the rational instinct in man. To put it in modern phraseology, they 
admitted that reason is the form of law. But the material content of 
law is the need of life, utility and the demands of the species. 
These early Aryans in their conception of xd gave the earliest 
possible recognition to the ethical principle in law; and it will not 
perhaps be straining the meaning of the Vedic texts, if we read therein 
their cognizance of both the form and the content named above. 

As to the material content of law, law affiliated with human 
purpose and human benefit, it may, without much hesitation, be 
asserted that these early Vedic Arvans did take cognizance of this 
factor. Their ऋतं, as has already been said, is not forgetful of 
human purpose and has indeed the human benefit as its objects. Tt is 
Xd; which makes the rivers flow and the rivers flow only to fertilize 
the fields. Fire, the most useful of things for human purpose, '' the 
milch cow and the bull in life's beginning °’ was born for human benefit 
and was born of ऋतं There was nothing more useful to these 
Aryans than their cattle and what else would ensure such useful things 
to them but their तं?" 

As to the other, it is only with much diffidence that one ventures 
to say that reason was recognized as the form of law even by these 
Vedic Aryans. Later Hindu sages no doubt stated the relation of law 


and reason in the clearest possible manner declaring हृदयनाभ्यनज्ञातो 

यो धर्म्मस्तश्निबोधत (Manu, IT. 1); but while speaking of the Vedic 

Rishis it is difficult to make any such assertion. Yet we hear them say : 
ऋतस्य देवा अन्‌ व्रता गर्भवत्परिष्टिय्यो' नं भम । 


वर्धतीमापः पन्वा सुशिद्विम्‌तस्य योना गर्भ सुजातं ॥* 
: Rigveda, Y. 65. 0-4. 
‘ ‘‘ The Gods approached the wavs of holy Law: 
there was a gathering vast as heaven itself 
The waters feed with praise the growing Babe, 
i born nobly in the womb, the seat of Taw 
We almost suspect them as conscious of this relation: and our suspicion 
is really strengthened when we hear them say : 


9 


विदंतीमत्र नरो fader हृदा यत्तष्टान्मंत्रां अशंसन्‌ ॥ 
Rigveda., I. 67. 3-4 


‘‘ Men filled with understanding find him there 
when they have sung prayers fórmed within their heart.’ 


The saying सतो बंधूमसति. निरविदन्हृदि प्रतीष्या कवयो wda — Sagena who 
searched with their heart's thought discovered the existent's kinship, in 
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the non-existent—assigns to reason a place in the evolution of the 
universe, and though it only speaks of the relation between ens and 
non-ens, we may draw our inferences even from this sloka if only we 
remember the place of ga. The Rishi says— 


ऋतस्य तंतुविततः पवित्र आ जिह्वाया अग्ने वरुणस्य मायया । 
धीरादिचित्तर्त्सामनक्षंत आशतात्रा कर्तमव पदान्यप्रभुः || 


Rigveda, TN. 73. 9. 


** The thread of sacrifice spun in the cleansing sieve, on Varuna’s 
tongue-tip, by supernatural might,— 


'This, by their striving, have the prudenti ones attained : he who hath 
not this power shall sink into the pit." 
But he says nothing more really. 

The Rigvedic Philosophy can really be reduced to ‘a theory 
conceiving law as a phenomenal reality, as a natural formation, seeking 
for its causes in the forces that precede all development and in the 
evolutionary motion of things. According to these Vedic Rishis ऋतं च 


सत्यं चाभीद्धात्तपसोऽध्यजायत। (Rigveda, NX. 190, D". ''From Fervour 
kindled to its height Wternal Law and Truth were born” and even this 
took place prior to all existence. Every other phenomenon, every other 
created thing grew out of it by a process of natural evolution. When 
such is the conception of law it cannot of course be expected that its 
natural fermation will consciously be connected with any social ideality 
so as to fix upon the latter the responsibility of determining the nature 
of the former. According to these Vedic Rishis, before there could be 
any society, before there could be ans social ideality, **w evolved : 
the ordering principle came into existence even before there was any 
diversity : the whole existed even prior to its parts. 

Modern rexearch indeed gives preference to the doctrine of 
evolution of law considering it as Psychogenetical and historical: 
because, they say, law is practically a fact depending upon thought and 
will, aud develops in human life. It is an ethieal and historical fact 
whose primal elemenis, genesis and transformations, Philosophy can 
discover. 

It cannot be denied that law is a phenomenal reality’ since it 
contains the certain: and law can be called a natural formation inas- 
much as its nature is its origin, and as it is derived from the analvsis 
of thoughts about the necessities and utilities of social life and from 
the modifications of human mind. The social idealities which the law 
comprehends and of which it is born, are really nothing more than 
the necessities and utilities of social life. | NE. 

Indeed Rigvedic Philosophy does not ignore the consideration éf 
law in its social aspects in relation to the purposes, p and interests 
of life, Nay, the whole Vedic philosophy is saturated with 
utilitarianism, if we may borrow the expression from modern 
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philosophy, with the idea of utility to human society. Everything in 
the world moves naturally to a specific fulfilment. Of the varied causes 
which determine an event, the final cause, which determines the 
purpose, is £he most decisive and pervasive. Development here is not 
haphazard or accidental. Everything is guided in a certain direction 
by ‘æg functioning from within. To these Vedic Rishis the one 


crucial test of the worth of any thing is the utility of such a thing. 
Even their gods are tested by this one ideal. Yet these Rishis scarcely 
recognised the influence of the conditions of life on law. Theirs 
seems to be a doctrine which sees this relation converted: Law is 
eternal and immutable; the conditions of life must harmonize with law, 
must fit in, in the natural sequence of the rise of the universe, with 


"Wd, the primal principle, the divine ordering of earthly life; law is 
as eternal as the universe itself and is immutable. The appearance of 
sun and moon, of day and night is strictly regulated : and the regulating 


principle is sd. It is the creative principle of the universe and as such 
it embodies the unchangeable principle that pervades the succession of 
phenomena: Tt is pure energy,—Actus Purus : ऋतस्य हि वर्तनयः सुजातमिषो 
arara प्रदिवः सचंते (Rigveda, X. 5, 4) and “ wearing ऋृतं, as a mantle, 
Earth and Heaven grow strong by food of pleasant drink and fatness.’ 
Even the gods of these Vedic Rishis were subordinate to this d: 
they were lovers and cherishers of ऋतं. 


Tt has been seen that these Vedic philosophers conceived of ऋतं 


às immutable, and it has already been observed how the flexibility of 
law escaped the notice of these early Aryans. In all fairness to these 
ancient sages it must, however, be pointed out that the conception 


of ww as the ordering principle may not indeed admit of anv change. 


There has in fact been a great deal of controversy over the immutability 
of law. lt is beyond ‘our purpose to launch upon a survey of this 
eontroversy. All that we should notice here is that while there are 
some who would proclaim only the multiplicity of laws, there are others 
who would emphasize the common element in the midst of this variety. 
Prof. Ehrlich in an article '* entitled ‘‘ The Sociology of Taw ” outlines 
the point at issue between these two classes of jurists and tells us where 
indeed to seek for the immutable element in law. The whole 
controversy, according to Ehrlich, is only a dispute over the use of the 
word ‘law '; and if ‘law’ is taken to mean the '' social order” and 
not the mere legal provisions contrived to safeguard this social order, 
then Ehrlich feels inclined to the view that there is some fixed element 
in law which is common to all people at all times. It is difficult to deny 
the truth of what Prof. Ehrlich wants to convey to us in this short article. 
And if this is so, when law is viewed as ‘‘ social order ” it will.be much 
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more so when it is conceived as the ordering principle, as the ordering 
principle not only of human society, but of the whole universe. 

It might at this place be enquired if the universe of the Vedig 
Rishis was, like all other organic developments, subject to decay and 
destruction. If so, the universe and with it sw will not be eternal 
but will only exist for some finite time however large that may be. To 
my mind the theory of the Vedic Aryans did not admit of “ Pralaya ' 
or annihilation of the universe and of the recurrence of the creation. 
There is at least one Rishi who says so in the clearest terms. 

सकृद्ध द्यौरजायत WE मिरजायत | 
पृइन्था दुग्ध सकृत्पयस्तदन्यो नान्‌ जायते ।। 
Rigveda, VI. 4७, 22. 
‘‘ Once, only once, the heaven was made, once, 
only once, the earth was formed. 
Once, only Prisni's milk was shed : no second, 
after this, is born.” 

We have hitherto occupied ourselves with the philosophical 
couception of law prevailing among these Vedic Rishis. We scarcely 
hear them speak of what Prof. Mbrlich names as legal provisions.” 
And so the question arises ‘‘ Is a legal system possible without legal 
provisions?’ * Is a legal system imaginable which consists of 
nothing more than the social order?" Jt is indeed difficult to resist an 
affirmative answer to these questions, if not for anything else, at least 
Cor this reason that societv is older than all legal provisions and '' must 
have had some kind of ordering before legal provisions came into 
existence." '? 

There are, however, ample indications of the existence of the so- 
called legal provisions prevailing among the Vedie Aryans. We ‘have 
already had occasion. to sav something about the conception of ब्रत 
which indeed seems to refer to the specialized embodiments of ऋतं. 
No doubt these sages only speak of divine rules whenever they speak of 
Wd, but the conception of gods and of divine society prevailing 
among any people may safely. he taken as the fair index of the nature 
of the society to which such people belong. At best the divine society 
will be the ideal thought of by such peuple. 

One chief characteristic of qd consists of -the idea of authority 
involved in it; and its inviolability lies in the fact that 16 constitutes; ४, 
body of rules ordained or dictated divinely. Tt 18 indeed looked upon. 
as command of this or that deity and its uon-observance is met, with 

4 ® : : : t 0 
punishment at the hands of him whose . qq is violated." | | 
.'Dhe idea of command indeed. appears as a great social force. 
Whatever may be the psychology of it, it is a notorious fact that one 
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wau jn the society often seeks to influence the conduct of others in 
every community. Sometimes this tendency will be promoted by pure 
personal interest; sometimes the disinterested desire to secure the 
advantage of those whom he wishes to control will supply the motive. 
sometimes again the eagerness to diffuse what he considers to be some 
great truth or a mere love of power or a strong self-will that can brook 
no contradiction will prompt in man this desire. The motives will thus 
indeed be innumerable; but the methods by which the desired projects 
are carried into effect present much less diversity. There are indeed 
but three expedients by which human conduct is eifectively controlled 
and these are the application of pleasures, of pains or of purposes. 
onie persuasive influence, some present good, or some expectation of 
future good, may be brought to bear upon the actor; or again, some evil 
may be threatened to him as likely to befall him iu case of his refusal 
or as likely to be averted in case of his compliance; or lastly, his mind 
may be so trained, his habits may be so formed, that use becomes a 
second nature, and spoutaneous action takes the place of obedience. 
These motives and these means operate sometimes separately, 
sometimes in concurrence. 

One great cause of such a desire is the inequality of conditions. 
There can be no denial of the fact that there is no equality in merit aud 
intelligence, no equality in human powers. Diversity of power, 
whether of body or of mind or of wealth, arises out of the conditions of 
human existence and is consequently inevitable in human society. Thore 
always must be the difference between infancy and manhood, between 
manhood and old age, between male and female, between strength and 
weakness. between wisdom and folly, between energy and apathy, 
between experience and inexperience, between virtue and १ Ice, 
between wealth and poverty, between co-operation and isolation. 
Within certain limits such diversity may perhaps be artificially 
restricted; but it can never be wholly banished. 

In an actual state of any society the inequality is a universal 
phenomenon, und where inequality exists, the mode of influence always 
assumes one characteristic form. Men do not persuade where they can 
command. 

Indeed, if not the greatest of humar vices, the most potent source 
of human misery is man’s lust for power over his fellowmen 

Where there is on one side relative power and on the other side 
relative weakness, and where the conduct of the one party is likely to 
affect the well being of the other, command invariably appears, and a 
command necessarily implies a threat 

Whatever it is, these Vedic Rishis looked upon s as rules of 


conduct ordained by different deities for the guidance of the mortals; 
and if the observance of them be followed by rewards, their non- 


observance will always be inet with punishments. Both qg and . ऋतं 
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are conceived as iuviolable; they are so, inasmuch as any violation of 
them will at once be followed by penalties. But while there scarcely 
sees to be any possibility of wilful violation of ऋ, with ga human 
beings are conceived as having a great deal of freedom. Violation of 
ऋतं involves the action of नित्रांति or of ignorance. But a person 
may have knowledge of a deitie's qq and yet may not think it 
profitable to observe it. The result will be he will incur the displeasure 
of this deitv and will lose his protection. 
both the positive and the negative injunctions, fase aud 
प्रतिषिद्धं seem to be involved in the conception of qd and it will 
scarcely be straining the meaning of the Rika 
अन्‌ पूर्वाण्योक्या साम्राज्यस्य सश्चिम 
मित्रस्य aar वरुणस्य दीधंश्रत्‌ || 
Rigveda, ४111, 25. 17 
“ We keep the old accustomed laws, the statues of supremacy, 
The long known laws of Mitra and Varuna,’’ 


if we read qq as distinct and different from custom. 

Professor Berolzhennuer finds in Vedic स्वधा 8 reference to 
Whatever is sanctioned by law as custom or practice, and declares that 
the conception of स्वधा like that of ब्रत is derived from ऋत 
to represent its special aspects. It mas be so, but there seems to be 
a deeper philosophical significance of this स्था and this has been 
noticed elsewhere.” सवधा is indeed conceived of as the quality or 
disposition of nature, the essence of a person or thing, as derived from 
its genesis and growth. It is the order or construction of nature as a 
generating and creative force, developing from the spontaneous energy 
inherent in material objects without the intervention of any external 
agency. Herein seems to lie the authority of custom or usage. 
Whatever is पूर्वी, whatever is dad, ‘demands our respect 
perhaps because the very fact of its being done or observed by so many 
and so often, makes it more probably consistent with nature. What 
is contrary to स्वघा could not liave been repeated so often. Moreover, 
such customs have proved acceptable to the gods in not being punished 
by them and hence point the way in which man may walk with safety. 

One great ‘question may be raised here. What, according to these 
Vedic philosophers, was the means of the knowledge of this स्वधा! 
When we hear these Rishis saving this is so because this is its स्वधा, 
“it has happened thus because that is its nature,” we are almost led 
to ‘believe that according to these sages the interpretation of nature 
would demand experience. If so, such interpretations are calculated 
to be individualistic. Conceptions of the world in terms of ideas 18 
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indeed to be found only in an advanced stage of society. The thought 
processes of primitive mau are primarily perceptive. In early cultures 
the perceptual view of things predomiuates while the conceptual attitude 
is yet to be developed. To the contrast of perceptions and conceptions 
as applied to the sensorv apprehension of the material world, there 
corresponds the like contrast of feeling and thought as applied to the 
cultivation of the ethical and the just. At lower cultural levels čom- 
mendation proceeds upon an instinctive feeling, and the socially and 
traditionally acceptable: while advanced people judges and determines 
the beautiful, the ethical. and the just, bv the aid of reason and 
philosophy. 


lt has been said above that from the manner in which these 
Vedic Rishis speak of सा it might be inferred that they depended 
upon experience for the knowledge of it. There are, however, texts 
which would clearly show that these ancient sages had already turned 
to thought declaring that the senses are not infallible. Rishi 
Prajapati, for example, adverts to thought as the basis of knowledge 
when he says—eeat बंधुमसति निरविदन्हृदि प्रतीष्या कवयो मनीषा (Rigveda, 
AX. 129. १.) aud Dirghatamas perhaps goes a step further saying :— 


न fa जानामि यदि वेदमस्मि निण्यः संनद्धो मनसा चरामि। 


यदा मागन्प्रथमजा ऋतस्यादिद्वाचो अइन्‌वे भागमस्याः ॥ 
Rigveda, 1. 161. 37. 


'* What thing I truly am T know not clearly: 
mysterious, fettered in my mind 1 wander. 

When the first born of holy law approached me, then 
of this speech I first obtain a portion.” ?* 


The knowledge of self-existence seems to be looked upon as the. 
primal knowledge. From this primal knowledge, from this knowledge 
of self-existence are borf all cognitions. Herein perhaps lies the germ 
of the later doctrine involved in अयन्तु परमो धर्म्मो यद्‌ योगेनात्मदर्शनम्‌ | and 
ऑत्मैव देवता सर्वाः सर्वमात्मन्यवस्थितं u Dirghatamas further tries to impress 
upon us the shortcomings of a perceptual view of things pointing out 
how often this may prove deceptive. ‘‘Ceaselessly they move in opposite 
directions. Men mark the one and fail to mark the other.” ?* 


It has been observed elsewhere that even the supreme deity, the 
divine sovereign, of these Vedic Rishis was subject to a Imitation 
being subordinate to his own nature ven the Primal one co-existed 


with स्बधाः आनीदवातं स्वधयातदेक (Rigveda, X. 129, 2). These Rishis 
thus aceepted as the fundamental principle of law and right, not the, 
divine will, but the divine essence, the divine reason. The Vedic Aryans 
scarcely ever admitted the theory of divine will. Indeed the theory of 
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divine will appears as antagonistic to everv effort to found law and right 
upon a principle of order, intelligible, consistent and permanent. For, 
the divine will necessarily presents ilself as inscrutable and arbitrary, and 
beyond human understanding. The theory cannot, therefore, satisfy 
the philosopher who seeks to ascribe an independent value to the 
inferences of human reason. When, however, justice is made identical 
with divine reason, that is, with the divine nature and essence, which, 
being eternal aad immutable, exclude all idea of arbitrariness, no such 
difficulty can arise. Human reason being only a reflection of the divine 
reason, the latter cannot be bevond human comprehension. 


The most important of all the derivative conceptions 18 धर्म: 
which refers specifically to the moral function. of rewarding good 
and punishing evil. The conception of Dharma indeed has 
a special bearing upon legal and ethical rights and duties. '' Under 
its dominion the gods are honoured and offered sacrifice, so that an 
equivalent reward mav follow. As law is subject to divine regulation, 
so the State, the family, the social structure conforms to a ritual. 
Dharma thus acquires the several meanings of the just or of the 
customary, of conformity to standard and usages. 


Religion or religious belief has indeed plaved a verv prominent 
part in the development of legal ideas in primitive davs. With these 
ancient Arvans it was such a dominating factor that in later literature 
we find a complete mixing up of the two. the same expression Dharma 
being used indifferently to convey both ideas. 

It is comparatively easy for man to recognize his weakness and 
to know that he is too inextricably involved in history as process and 
flux to be able to complete it. But it is not so easy to recognize that 
his premature and pretentious efforts to fulfil what he cannot fulfil 
involve human history in tragic realities of sin, which only a divine 
merev ean purge. 


lt has been asserted bv many Western scholars that the religious 
notion of sin is wanting altogether in the hym'ns of the Rigveda: and 
from this supposed state of facts they concluded the absence of moral 
truths in the ancient religions of the world.” We have already noticed 
several texts" which would suffice to refute such baseless assertions. 
Whatever moral sentiments we find in those ancient hymns are generally 
as true today as they had been thousands of years ago. Any one reading 
only the verv few of the hymns that have already been quoted will find 
ample materials for being convinced that there is the belief in God, the 
perception of the difference between good and evil. the conviction that 
God hates sin and loves virtue. It is needless to point out that their 
conception of sin would be the same as their conception of guilt; for in 
these days civil, moral and legal guilt were not differentiated. But the 
conceptioa of sin involves the idea of the violation of some law ordained 
by the gods; it is in fact the result of the rebellion of man against god; 
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it is nothing else than gaqyaasfagig—man’s premature and preten- 
tious effort to fulfil what he cannot fulfil. (Rigveda, VIL. 90. 5). Sin 
may be committed even through inadvertence, so much so that even the 
sinner may not at all be cognizant of the fact of his having gommitted 
it. Buen was the case with Rishi Vasistha who fain to know his sin 
questioned various persons and enquired of the wise: this one same 
answer even the sages gave him : surely this Varuna is angry with you. 
Rishi Vasistha says: 


पृच्छे तदेनो वरुण दिदुक्षपो एमि चिकितुषो fares | 
समानमिन्मे कवयक्चिदाहुरयं ह तुभ्यं वरुणो हृणीते ॥ 
Rigveda, 7. 86. 8, 
Rishi Vasistha cannot say he has not committed a sin, the act not 
being his wilful act; but only asserts that even if he has done so it must 
have been through the influence of wine, anger, gambling, or ignorance, 
and as such it should not be punished. ‘O Varuna " Vasistha says 
"the sin is not due to the पापप्रवृत्ति: of the self: its trf, its 
originating cause, is wine, anger, gambling or अचित्तिः (ignorance).** 
Even the elders lead the younger ones to sin, Even. dream may be 
promoter of sin. Nay, even sin may be inherited-— and hence the 
prayer : 
अव द्वग्धानि पित्र्या सुजा नोऽव या वयं चकुमा qafa: | 
अब राजन्पशूतूपं न तायु सजा वत्सं न दाम्नो वसिष्ट॥ 
Riqreda, VTI. 66. 5. 
‘‘ Free us from sins committed by our fathers, 
from those wherem we have ourselves offended. 
O King, loose, like a thief who feeds the cattle, 
as from the cord a calf, set free Vasistha.” 
Vice may indeed be defined for these Vedic Arvans “ as a course of 
behaviour consented to by the will and having results which are bad ”, 
because they are god-achieving and because they are physically or 
Psychologically harmful. 

Vasistha Suktas are indeed important as evidencing the rise of 
that consciousness whieh resulted in the separation of the moral and 
juristie order from the physical. These early Aryans, as has already 
been noticed, found measure and harmony in nature and there was a 
complete confusion of the moral and juristic order with the physical. 
Consequently, ignorance and fatality could not fail to enter into ihe 
formation of the ethical concept. The act of man, through this con- 
fusion would be valued without consideration of the intention; and the 
fault would become original and hereditary. Punishment will befall 
whosoever, wilfully or unconsciously, disturbs the harmony of nature. 
‘‘ The disturbance in every case demands expiation and the penalty falla 
upon the author and his descendants, bécause perhaps the basis of 


primitive law was the family community and not the individual.” ** 
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In the age of confusion of the moral and juristic order with the 
physical it would indeed be perfectly logical to expect that every act 
wiltul or not, violating that order should, as a matter of course, 
be met with penalty; and, as even gods themselves were 
subject to this eternal order, it would be quite reasonable to find 
them powerless to overlook the sin. These Vedic Rishis, however, are 
already prepared to appraise the ethical value of an act, with reference 
tc the intention of the doer. And though the confusion never disappeared 
here with these Aryans, and though the measure of law remained 
unchanged and still continued to be identified with the physical order, 
yet through a gradually developing conception of God, the purpose of 
severance was attained. From gods owing their being to gd they 
gradually reached the idea of God establishing the eternal laws of the 
moral world as well of the physical, and as such capable of forgiving, 
if willing, even those who offend against such laws: यो मृढ़याति चक्ष 
चिदागो वयं स्याम वरणे अनागा:। (Rigveda, VII. 87. 7) a God, just, yet 
merciful, a judge and yet a father. 

Whatever be the ethical value of this conception of sin it becomes 


pertinent to our purpose to inquire how these Vedic Rishis fixed the 
responsibility upon the offender. In other words, did the Vedic con- 


ception of aa lead to the theory of complete determinism in nature 
leaving no ireedom of will in man who, according to them, only formed 
a small fractional part of the universe? Or did these Aryans somehow 
contrive to conceive of some sort of free will in man? Something about 
this has already been said in connection with Rishi Vasistha;** and it 
may here be asserted without any hesitation that these Vedic Aryans 
did af least recognize the superiority of an act realized voluntarily 
without external constraint, to that performed under compulsion. But 
s it enough that the will should be independent externally and exempt 
from all outside pressure? Did not the Vedic ideal recognize the possi- 
bility of internal independence? It cannot be denied that if the will of 
man should attain to moral freedom or at least approximate it as closely 
as possible, the individual would have within himself a higher and more 
personal value. We could justly attribute to this his inner perfection 
and his good will towards others, or in a word, the good of which he 
himself was the author. Perfection derived from others is ‘the 
perfection of those others, who alone deserve the credit for it. Respon: 
sibility fer evil done for the same reason should not be on its doer if 
indeed he was not internally free—if indeed his tendency, his nature 
was predetermined bv some superior force 

. — Wee have seen how even in these early davs the Rishis did recognize 
this difficulty and did make attempts to solve it. As we have seen, they 
were not believers in a freedom of indifference which acts without 
motives. This indeterminate free will could not appeal to these Vedie 
sages and did not constitute their ideal of the will, Moreover, these 
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Aryans early perceived that absolute materialism and fatalism, in 
suppressing every action of the individual, in explaining everything from 
without and nothing from within, leave no personal worth or respon- 
sibility to the individual. Hence, they were perhaps led to conceive ideal 
freedom 88 superior both to fatality and indeterminateness. Their 
freedom of will did not consist in an equal power to will things opposite; 
nor did they admit the complete passivity of every human individual. 
They had to conceive a force, a kind of miracle of nature, or rather, 
outside of nature, a force which is to be consistent with the determinism 
of nature itself. They conceived of free will as independent, meaning 
negatively the absence of all external constraint, and positively, the 
presence of a self-acting force, the plenitude of spontaneous conscious 
activity. 

But in what does this independence consist? As commonly 
understood, free will is independent of all persuasive motives, can act 
contrarily to such motives and can suddenly create for itself a motive 
not arising from the laws of the mind. These Vedic Rishis did not 
concern themselves much with this capacity to act uninfluenced by any 
motive. They did not, by independence, mean independence of all 
motives. There is alwavs, according to them, a hidden motive which 
explains human derision, an intellectual or emotional determinism. 

We may in this connection notice their conception of heaven, 
the ideal place wherein thev expect to find a realm of eager wish and 
strong desire. 


यत्र कामा निकामाइच यत्र ब्रध्नस्य विष्टपं । 


स्वधा च यत्र तृप्तिश्च तश्र माममृतं कृधीद्रायंदो परि स्रव ॥ 
Rigveda, IN, 113. 10. 


‘‘ Make me immortal in that realm of eager wish and strong desire, 
The region of radiant Moon, where food and full delight are found. 
Flow Indu, flow for Indra's sake.” 

Their independence is independence of inferior and external motives, 
of egoistic and material motives; for them motives express not the 
normal, essential direction of the rational will, but a deviation 
caused by fatalities of external origin; they are really servitude.” 
True liberty consists essentially and ideally in the power to do 
good and not in the power to do evil; its essence is not an ability 
to fall but the ability to rise. — Evil is almost always the result of 
external compulsions of physical servitudes, necessities, passions etc. ,“ 
while good is the mere release of our true and proper activities, at once 
kindly and intelligent. In doing evil, the will would do that which it 
did not really intend; in doing good, it would do what it really 
preferred, what is indeed preferred by other wills, by the universe.” 

It can only be noticed here that such being the ideal * will ' 
these Aryans impliedly recognize human nature as essentially good; 
a» essentially sociable. Herein perhaps also lies the solution of the 
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problem ' How is if that while we meet with a developed conception 
of duty among these Aryans, we scarcely hear them speak of right.” 
The assertion of ' right ' in its last analysis would mean some act that 
would not be in accordance with the interest of some other, ‘‘ I have 
right to this or that "". is an assertion which becomes necessary only 
when in going to realize my desire with reference to them I come in 
conflict with the interest of some other. Such an assertion would 
scarcely be necessary in a society where evervone will do only that 
which at the same time enures to the benefit of all else. 

The metaphysical basis of this duty perhaps lies in the principle 
which would rationally lead to a certain abstention in relation to the 
conscious will of one in so far as that conscious will refrains from 
intruding upon that of others. This abstention will indeed be a limit 
imposed upon the indefinite expansion of our egoism; that is to say, 
of our material strength and palpable interest. We have already 
noticed how these Vedic Aryans admit the existence of the unknown 
as well as a possible existence of the unknowable. We have seen how 
these Vedic Rishis hold in the background of their thought a ‘‘ What 
do I know " and a ‘perhaps’. They assert that the human brain is 
not adequate to comprehend the totality of reality; only a small fringe 
cf it is knowable by us. And even what is knowable is not always 
known in its true light, but partakes of the colour of the media through 
which we perceive them. The totality of subjective thought cannot 
be conceived as identical with and adequate to the totality of 
objective reality; aud hence they form an indirect parabolic conception 
of something other than the knowable, namely, the non-knowable, 
the hypothetical unknowable. The conception of this fundamental 
iimitation of the mind and the brain led to the conception of an obscure 
beyond. Moreover, the subject itself is not completely comprehensible 
to itself : “a विजानामि afa वेदमस्मि’ reflects the subject and confesses that 
consciousness does not comprehend itself. There is, then, at the 
bottom of the consciousness of the unknown,. and of that which 18 
perhaps irreducible to knowledge, something at least which for 
consciousness is intellectually obscure even though it be actually 
immanent in its very existence. In a word, the individual and 
introspective consciousness is not adequate to its own conditions, its 
own basis, its own content or its own synthesis. The common or 
svhthetie basis of the object and the subject is hidden in darkness and 
they conceive other consciousnesses and are led, as it were, to an 
intellectual altruism, the foundation of all other altruisms. 

The principle of relativity of knowledge had naturally a limiting 
effect on action as well as on thought. In limiting intellectual 
dogmatism, it limited practical dogmatism also and restrained the 
egoism of one individual specially in the presence of another. The ego 
not being the sole consideration, the principle of abstention became 
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more Huportant and the idea was sufficient to necessitate the practical 
und moral restraint of one will in the presence of other wills, of one 
consciousness before the consciousnesses of others. Herein perhaps one 
must seek for the basis of duty as also of justice. Justice is indeed a 
mutual limitation of wills and consciousnesses by a single idea equally 
limitative of all, by the idea of limitation itself which is inherent in 
knowledge, which is inherent in our consciousness as limited by other 
consciousnesses. Inspite of ourselves we stop short before our fellow 
man as before an indefinable something which our science cannot 
fathom, which our analysis cannot measure, and which by the very 
fact of its being a consciousness is sacred to our own. Ou the contrary, 
to make one's ego absolute is to dogmatize in action as well as in 
thought: it is to aet as though one possessed the absolute formula ol 
being : it is to sav that the world as known is all, that force is all, that 
terest is all. Injustice originates in this practical dogmatism, in this 
blind absolutism. 

From what has been stated above one will find wherein hes the 
ultimate guarantee of right. And even they, who emphasize that force 
must accompany right and say that ‘‘ Justice without force is 
impotent. force without justice is tyrannical; therefore, justice and force 
must be united, and to that end, whatever is just must be strong and 
whatever is strong must be just ’’, cannot deny the superiority of this 
internal control to external force. 

The Vedic Rishis did not, however, rely wholly on this ultimate 
guarantee; and though we may not find materials for inferring what 
exact social and political mechanism they possessed to realize social 
order, to enforce their legal svstem, we have at least this much from 
their philosophy that this force idea too did uot escape their notice 
altogether. Their moral right did not disarm itself by renouncing 
material force. No violation of law could, according 10 these ancient 
thinkers, escape penalty either here or in life hereafter. ‘lo the people 
to whom the beyond was a reality, the mfallible divine force behind 
law would suffice. i 

Before closing this discussion it may not be altogether irrelevant 


to observe the true significance of the use of the term ऋतम्‌, as almost 


svnonvmous with सत्यम्‌ At the inception of this universe, before the 
existence of anything could be possible, eternal law and truth were 


born. ऋतं च सत्यंचाभीद्धात्तपसोऽध्यजायत। (Rigveda, X. 190, 1). Ewer 
since that supreme moment these eternal twins walk hand in 
hand so much so that by the one the existence of the other is infallibly 
inferred. People would come to truth by laic ;** and indeed whatever is 
true is right and whatever is right is true. The connection of these 
ideas does not seem to be merely accidental. There must have been 
observed some common thought connecting these ideas, and this 
common element seems to be the idea of appropriateness referring, with 
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regard to सत्यम्‌, to the agreement of knowledge with reality, to 
the mental conception of its meaning, and, with regard to ऋतम्‌, to 
the practically desirable. Jt may be observed here that it is owing to 
this connection also that law and truth show in the Vedic literature a 
kinship with the idea of the straight, of the even, aud of the direct,** 
excluding as it were, all deviation and circuitousness: the idea of crooked 
being identities, with things improper and wrong. 

This survey of the philosophical conception of law of these Vedic 
Aryans would indeed be incomplete and incomprehensible if we ignore 
the fact bow law and morals were confused in those early days. ‘There 
was Indeed necessary in those days an all-powerful, extended, single 
indivisible force which contained all the activities of man within certain 
hmits and established customs, and which enforced obedience and 
enjoined action in accordance with fixed norms. Jt is useless, therefor 
te search in these aves for the traces of law distinct from morals. 
Indeed this confusion lasted even in the Samhita period and we shall 
always find the laws of this people intended not only to control the 
external activity of the citizens but also as tending to interpenetrate 
their intimate will. 

So these Vedic philosophers give us the idea of what law is, give us 
the idea of the nature of law. Bes‘des the general basic principle of law 


to be found in their conception of ऋतम and स्बधा ne less than five 
different conceptions of what law is may indeed be gathered from this 
Vedic philosophy. First, we have the idea of a divinely ordained rule 


or set of rules for human action in their conception of ब्रतम्‌ and 
secondly in पूर्वी and दीघंश्रत्‌ there is an idea of law as a tradition of the 
old custom which perhaps have proved acceptable to the gods and hence 
point the way in which man may walk with safetv. A third and 
closely related idea is contained in the Vedic मर्यादा an idea conceiving 
of law as the recorded wisdom of the wise men of old who had learned 
the safe course for human conduct : 


“सप्त मर्यादा: कवयस्ततक्षस्तासामेकामिदभ्यंहुरो ATT 
Rigveda, X. 5, 0. 


Herein might indeed also he the idea of law as a system of 
principles discovered philosophically and perhaps expressing the nature 
of things, to which therefore, man ought to conform his conduct. 

In the fifth place law seeins also to have been thought of as a 
reflection of the divine reason governing the universe, a reflection of 
that part which determines the nought ** addressed by that reason to 
human beings as moral entities, in distinction perhaps from the ‘ must ’ 
which it addresses to the rest of the creation. Of this last idea we have 
indeed much surer expressions in the Smritis which speak of law as 


ascertainable by one’s own conscience. But in this early Vedic age also 
we are toid : 
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परि चिन्मर्तो द्रविणं ममन्मादृतस्य पथा नभसा विवासेत्‌ । 
उत स्वेन क्रतुना सं वदेत Tate दक्षं मनसा जगृभ्यात्‌ ॥ 
Rigveda, X. 91. 9. 
“A man should think on wealth and strive to win 
it by adoration on the path of 
Order, | 
‘ounsel himself with his own mental insight and 
grasp still nobler vigour with his 
spirit.” 
These ideas of law, of course, are not presented to us as distinct from 
each other, but we find every one of them grafted on the others and on 
the idea of Jaw as the ordering principle of the universe, as ensuring 
the order, the harmony, the status quo of the universe. 


LECTURE Vill 
HINDU PHILOSOPHY OF Law IN THR BRAHMANA PERIOD 


It has been found that even in Rigvedie India, even during 
what i» commonly known as the Mantra-period, there were some 
Philosophical ideas of law and it must have been noticed that these 
were attempts more to determine the nature of law, more to find out 
«hat law is, than to define the end of law, and to specify what law is for. 

Law was viewed as an order of human behaviour, or rather as 
an ordering principle. No doubt, any discussion on the nature of law 
involves the question of what law is for, and as such, even in the 
Rigvedic age philosophers could not remain silent over this end of 
law. But “end of law as a specific subject gradually gains in 
importance and we shall indeed find how subsequent Philosophy of 
Law mainly occupies itself with this end. 

But before proceeding further we propose to notice here what 
informations on the philosophy of Jaw can be gathered from the other 
Vedas; and for this purpose we shall examine a few hymns of the 
Sama and of (he Atharvavedas. The literature is indeed very vast 
and it must be confessed that the study thereof does not vield any 
profitable crops for our purpose. The Samaveda, in fact, merely 
echoes what we have already found in the Rigveda aud places "d 
exactly in the position where the latter places it. Its Gods are also 


ऋतजाताः and waqar: and they never fail to observe ऋत. 
Like the Rigveda, Samaveda alio recites 
“ऋतेन (Ageng ara Na PA ARTTA QU 
Samaveda, IV, 2, 9. 
Rigveda, I. 9, 8. 
“Mitra and Varuna, through Law, lovers and cherishers of Law, 
Have ye obtained your mighty power." 


6 


and says: ‘ who born in law hath waxen mighty by the law, King, 
God, and lofty ordinances.’ 


It will serve no useful purpose to enumerate here again all the 
riks that have mostly been cited in connection with the Rigveda. 
We shall, however, examine a few of the hymns of this Veda which 
may give us some new idea of law, and for this purpose we shall reler 
at least to the following two verses :— 


wd सह्रमानवो दृश कवीनां मतिरर्ज्योतिबिंधमं । 


बरध्न समीचिरुषसः समेरयदरेपसः TATA: स्वसरे मम्युमन्तशचिता गो: ।। 
Samaveda, TI, 4. $. 
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'* This God who sees for thousands of mankind 

the light, the thought of poets, and the law. 
The brilliant one, hath sent forth hither all the dawns: 
Spotless, one-minded, zealous in their home 

they dwell, with thought upon the steer.” ! 


अहमिद्धि पितुष्परि मेधामृतस्य जग्रह | 
अहं सूर्यं इवाजनि i 


Samaveda, 1T. 2. 8. 
Rigveda, NITI. 6. 10. 
“I from my father have received deep 
knowledge of the Holy Law : 
I was born like unto the Sun.’ 

Indeed both these verses seem to suggest an idea of law looked 
upon as a body of ascertainments and declarations of an eternal and 
immutable code. 
| This compares well with the views of a class of modern jurists who 
would maintain that custom is not a constitutive fact, but has only a 
declaratory character; it merely indicates the pre-existence of a rule 
of law. This rule of law is created by God or by nature or by the 
spirit of the people. Law is not ‘made’ but ‘exists’ within and is 
born with the people since begotten in a mysterious way by the spirit 
of the people. Hence customary observance is not the cause of law 
but is only the evidence of iis existence. 

In modern French legal theory this doctrine of ‘ the spirit of the 
people ' (Volksgesit) is replaced by that of ‘ solidarite sociale ’ (social 
solidarity). “ Any act or fact the result of which is positive law—be 
it legislation or custom—is not true creation of law but a declaratory 
statement or mere evidence of the rule of law previously created’ bs 
social solidarity.” | : 

Ideas similar to what we notice in the Samaveda beeame 
prominent later on. The author of Manusinriti in fact professes to 
declare such a code, the knowledge of which may only be obtained 
through divine revelation. 


The Rigvedic conceptions of ऋत and स्व॒धा also figure 
prominently in the Atharvaveda and cven here these are taken in 
the same sense. ‘The word tasi, however, has already acquired 
secondary meanings and we often find it used as food 
E त्वमग्न इडितो जातत्रेदोवाड ढव्यानि सुरभीणि कृत्या। | 
SU प्रादाः fava: स्वधया ते अक्षन्नद्धि त्वं देव प्रयता aeu n 

Atharvareda, XVUI. 8. 43 
“ Thoun, Agni Jatavedas, when entreated, didst 

hear our offerings having made them fragrant 
And give them to the Fathers who consumed d 

them with var 2 v ie E 

Eat, thou, God, the gifts we bring thee. ' 
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Sayanacharyya has taken this स्वधा to mean food offered to 
the manes: but jt might very well have been taken in its primary Vedic 
sense of nature. ‘There are, however, passages in this Veda where the 
use of the expression makes it clear that it has not been there in its 
primary unport.? | 

In Atharvaveda, perhaps for the first time, we meet with ideas of 
what law is for. For says the Veda: 


सत्यं बृहदृतमुग्रं दीक्षा तपो ब्रह्म यज्ञः पृथिवीं धारयन्ति | 
Atharvaveda, XII. 1. 1. 
* Truth, high and potent law, the consecrating rite, Fervour, 
Brahma, and ‘Sacrifice’ uphold the earth.’’ 
and 
सत्येनोत्तभिता भूमिः सूर्येणोत्तभिता at: | 
ऋतेनादित्यास्तिष्ठन्ति दिवि सोमो अघि fra: || 
Atharvaveda, XIV. 1, 1. 
“Truth is the base that bears the earth; by 
Surya are the heavens upheld. 
By Law the Adityas stand secure and Soma 
holds his place in heaven." 


Indeed in the Rigveda we have found that all the ideas of law 
picture not merely as an ordering of human conduct and adjustment 
of human relations, but something more, namely, a doing of these 
things in a fixed, absolutely predetermined way, excluding all merely 
individuat feelings or desires of those by whom the ordering and adjust- 
ment are carried out. 

All the ideas of law of this period contain at least one common 
clement; and this is some ultimate basis, beyond the reach of 
individual human will that is calculated to stand fast in the whirl of 
change of which life is made up. This steadfast ultimate basis had 
been thought of as the divine nature, the divine essence or reason, 
and as such not inscrutable and arbitrary not beyond the reach of 
human understanding. This fixed and stable starting point is usually 
the feature upon which the greatest emphasis is laid and we find in 
their conception of law a system of ordering of human conduct and 
adjustment of human relations resting upon this ultimate basis and 


derived therefrom by absolute process, by a process independent of 
human will. 


This was no doubt a sub-conscious picturing of the end of law 
conceived of as existing to satisfy a paramount social need of general 
security. But in the Atharvaveda and later on we really observe a 
conscious thinking about the end of law. According to the 
Philosophers of this age law seems to be meant for the preservation 
of "status guo”. They seem to think of ensuring the general security 
mediately ‘through the security of the existing social institutions. 

293—188 B. 
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Later on, we shall find the Philosophers thinking of law as a device to 
keep each man in his appointed groove in society and thus prevent 
friction with his fellows.* The virtue indeed consists of knowing the 
limits which nature fixes for human conduct and keeping within them. 
The vice which they denounce is the wilful transgression of the 
appointed bounds. 


lt is now generally admitted that whether or not there was any 
caste in Rigvedic India, the institution is found completely established 
during this period. The whole people is divided into the four castes 
of Brahmana, Ksatriya, Vaisya and Sudra; and these castes are 
already modelled on the castes in heaven.* 

The period no doubt is marked by the intellectual activity of the 
Sacerdotal caste,—the Brahmana, but the supremacy of the Brahmana 
over the warrior caste is not yet established. Indeed the Upanisadas 
seem rather to point to the other direction. We almost invariably find 
the Brahmanas seeking the help of the Ksatriyas for solution of 
problems. 


Whatever might have been the position of the Brahmana as a 
caste jt must not, however, be ignored that even during the preceding 
period Priests, though not as vet forming a distinct caste, were looked 
upon with considerable amount of respect and reverence. If this was 
so even when the primitive worship of the powers of nature was not 
yet transformed into a highly artificial ceremonies of this age, it 18 
but natural to expect that their position could not at least be impaired 
in an age when the religious service has been of a sufficiently advanced 
and complicated nature to require some kind of special training for the 
priestly office. 

Though of no consequence to us, we might notice here that the 
charge against the Brahmana that it was they who, with the intention 
of deepening and extending their hold on the minds of the people, 
brought about the transformation in the religious belief’ is indeed 
unjust. The ceremonial restraints might have been the natural 
consequence of the desire for following the less understood worship 
of the powers of nature instituted bv the ancestors. Even during the 
period of Rigveda hvinns were gaining supernatural virtues and 
mysterious efficiency in drawing down divine blessings on the pious 
worshippers.” 


It is indeed almost a general phenomenon in human history that 
as time goes on, the simple ceremonials of the ancestors become less 
and less intelligible and consequently more and more formal and 
complicated, necessitating a distribution of the sacerdotal functions 
among the priests. These priests thus gradually forming a distinct 
class became the Brahmans. Equally with people they too believed 
in the ceremonies and their artificial rules of performance. The 
exclusive and selfless devotion of these priests to culture, their learning, 
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and their nobility of character together with the devout faith of the 
people, including these Brahmana themselves, in the efficacy of the 
sacrificial offerings graduallv raised them to a position of supremacy 
over the people, over the Ksatriyas also. The superior culture and 
babitual communion with divine rulers over. the destinies of man would 
naturally entitle them to a place of honour ab least bv the side of the 
chiefs of the clans or the rulers of the kingdom. 


The question ax to how the Brahmana ultimately succeeded in 
gaining supremacy over the ruling class receives but little light from 
the contemporaneous records. That they gained such supremacy is 
amply shown bv the records of the later period and if from the 
legendary accounts of sanguinary struggles between the two classes 
and the final overthrow, even annihilation, of the Ksatrivas anything 
of a historical nature ean be inferred. then this much at least can be 
said that the whole course might not have been altogether smooth and 
peacefui. Some sort of struggle must have gone on, and a disturbance 
of order and harmony in the society must have been felt. Hence 
might have originated the conscious thought about “the end of law.” 


Whatever it is, we are told by the Brihadaranyaka Upanisad 
that 


ब्रह्म वा इदमग्र आसीदेकमेव तदेकं WW व्यभवत्‌ । तच्छे योरूपमत्यसूजत क्षत्रं यान्येतानि 
देवत्रा क्षत्राणीन्द्रो वरुणः सोमो ez: पर्जन्यो यमो मृत्युरीशान इति। तस्मात्‌ क्षत्रात्‌ परं नास्ति 
तस्माद्‌ ब्राहमणः क्षत्रियमधस्तादुपास्ते राजसूय क्षत्र एव तद्‌ यशो दधाति संषा क्षत्रस्य योनिर्यद्‌ 
ब्रहा। तस्माद्‌ यद्यपि राजा परमतां गच्छति ब्रह्मोवान्तत उपनिश्रयति स्वां योनि य उ एनं 
हिनस्ति स्वां स योनिमुच्छति स पापीयान्‌ भवति यथा श्रयांसं हिसित्वा। 
Br. Ar. Up., I. 4. 11. 
“ Verily in the beginning this was Brahman, onc only. That 
being one was not strong enough. It (wq) created still further the 
most excellent Ksatra, viz., those Ksatras among the devas—Indra, 
Varuna, Soma, Rudra, Parjanya, Yama, Mritvu, Isana. "Therefore, 
there is nothing beyond Ksatra, and therefore, at the Rajasuya 
Sacrifice the Brahmana sits down below the Ksatriya. He confers 
that glory on the Ksatra alone. But Brahmana is nevertheless the 
birth-place of Ksatra. Therefore, though a king is exalted, he sits down 
at the end of the sacrifice below the Brahmana, as his birth-place. He 
who injures him injures his own birth-place. He becomes worse, 
because he has injured one better than himself.” 


" He (a) was not strong enough. He created the vis, the 
classes of devas which in their different orders are called Vasus, Rudras, 
Adityas, Visvedevas, Maruts”’ : 

स नेव. व्यभवत्‌ स विशमसृजत यान्येतानि देवजातानि गणश आख्यायन्ते वसवो रुद्रा आदित्य 


विश्वेदेवा मरुत इति । 
Br. Ar. Up., I. 4. 12. 
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" He was not strong enough. He created the Sudra caste as 
Pushan, nourisher. This earth verily is Pushan the nourisher; for the 
earth nourishes all this whatsoever” : 


स नेव त्र्यभवत्‌ स शौद्रं वर्णमसृजत पूषणमियं वै quu हीदं सर्वं पुष्यति यदिदं किञ्च ॥ 

Br. Ar. Up., 1. 4. 13 

Thus there was this diversity in the creation but nothing to hold 

all of them fast; and so He was not strong enough, स नव व्यभवत्‌ 

Indeed the aim of creation, the end of all, has been to ensure security 

of the whole; and when this end was not achieved even after the 

creation of the might, the people and the nourisher “he created still 

further the most excellent law: sw योरूपमत्यसजत धर्म Law is 

the Ksatra of the Ksatra, therefore, there is nothing higher than the 
law 


स नेव व्यभवत्‌ तच्छ योरूपमत्यसुजत धर्म तदेतत्‌ क्षत्रस्य क्षत्रं यद्धमंस्तस्माद्धरमात्‌ परं 


नास्त्यथो अबलीयान्‌ बलीयांसमाशंसते धर्मण यथा राज्ञेव यो वे स धर्मः सत्यं वे तत्‌ | 
Br. Ar. Up., I. 4. 14. 

This creation of law seems to have helped the complete realiza- 
tion of the end. °‘ Thenceforth even a weak man rules a stronger 
with the help of the law, as with the help of a king. This law is 
what is called the true.” 

तस्मात्‌ सत्यं वदन्तमाहु्धम॑ वदतीति धर्म वा वदन्तं 
सत्यं वदतीत्येतदडधःथेवेतदुभयं भवति | 
Br. Ar. Up., I. 4. 14. 

'" [f a man declares what is true, they say he declares the law, 
and if he declares the law, they say he declares what is true. The 
both are the same.” 

The end of law then is to ensure order in the society, in the 
universe. It was indeed designed to keep peace at all events and at 
any price 

The author of the Upanishad declares law to be the s of 
क्षत्रं more powerful than the power itself In his opinion law 
exists without the sovereign and is above the sovereign. He does not 
believe the doctrine that ‘‘ there is no law without a sovereign, above 
the sovereign, or besides the sovereign; law exists only through the 
sovereign 

This ancient philosopher is thus opposed to the absolutist doctrine 
of the unlimited power of the State. Nay, he even seems to oppose 
the doctrine of its self-limitation. The power of the sovereign, the 
power of the State, is limited not by itself, but by some inherent force 
of law. According to this philosopher there is a rule of law above the 
individual and the State, above the ruler and the ruled; a rule which 
is compulsory on one and on the other; and if there is such a thing as 
sovereignty it is juridically limited by this rule, of law. 

The passage, quoted above, emphasizes the fact that law is 
composed of the ‘‘true’’—‘‘The True” is indeed identified with law, 
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and, as has already been observed, this connection is not a mere 
accident. There is indeed a common thought connecting these two 
ideas. “Truth ° no doubt signifies the agreement of knowledge with 
reality and as such, belongs to the order of logical notions. When taken 
in this sense of verity, ib has behind it the idea of appFopriateness 
referring to the mental conception of its meaning. And law having for 
ts object the maintenance of social equilibrium, is connected with 
truth by the same thought of appropriateness referring this time to 
the practically desirable. Moreover, as law has behind it the divine 
authority it also has the element of the certain. As we have seen 
already this authority is also part of reason and not of caprice. 

In the same Upanishad we are told later on that ‘He from whom 
the sun rises, and into whom it sets, “Him the devas made the law 
he only is today, and he tomorrow also : d देवाश्चक्रिरे धर्म स एवाद्य स उ इव इति 
(Br. Ar., I. 5, 28). Whatever was determined then is also the law for 
the future : स एवाद्येदानीं इवोऽपि भविष्यत्यपि कालेऽनवर्तते | (Shankar's Bhashya on 
above). he immutability of law could not have been expressed in a 
clearer language (haz this. 

Brihad Aranyala Upanishad indeed. contains the doctrine of 
various Philosophers of the age such as Uddalaka, Ajatasatru, Varuna, 
Atharvan, — Pratardan, — Sandilya, — Jabala, | Jaivali, Gargyayana, 
Mahidasa and Yajnavalkya. It forms in fact a part of the Satapatha 
Brahmana; and Yajuavalkva, the reputed author of the Brahmana, 
might well be considered as the author of this Upanishad.” It is 
beyond our purpose to examine fully the doctrines of these various 
philosophers. All that we need do is to state briefly the doctrines of 
some of them so far as these might have some bearing on the subject 
under review. 

Legal theorv, indeed, reflects the fundamental philosophical con- 
troversy whether the universe is an intellectual creation of the ego or the 
ego a particle in the universal order of things. Uddalaka propounded an 
empirical theory of knowledge saving “No one can henceforth mention 
to us anvthing which we have not heard, perceived or known. Out of 
these they knew all.” ‘‘Whatever they thought”, says the philosopher 
‘Jooked red, they knew was the colour of fire. Whatever they thought 
looked white, they knew, was the colour of water. Whatever they 
thought looked black, they knew, was the colour of earth. Whatever 
they thought was altogether unknown, thev knew, was some combina- 
tion of those three 


न नोऽद्य कद्चनाश्रुतममतमविज्ञातमुदाहरिष्यतीति ह्येभ्यो विदाञ्चक्रः। यदु रोहित 
मिवाभुदिति तेजसस्तद्रूपमिति तद्विदाळ्चक्र्यंदु शुक्‍्लमिवाभुदित्यपां रूपमिति तद्विदाज्चक्रुयेदु 
कृष्णमिवाभदित्यन्नस्य रूपमिति तद्विदाञ्चक्रः॥ यद्वविज्ञातमिवाभूदित्येतासामेव देवताना 
समास इति तद्विदाञ्चक्रर्यथा न खल्‌ सोम्येमास्तिस्रो देवताः पुरुषं प्राप्य त्रिवृत्‌ त्रिवृदेकका 


भवति erem विजानीहीति ॥ 
Chh. Up, VI. 4. 6-7. 
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According to Uddalaka knowledge proceeds from sense perception 
and he suggests the inductive method of inference as the right method 
of scientific investigation into the nature of realitv. ‘ My dear, he 
said to his boy, “as by one clod of clay all that is made of clay is 
known, thé Vikara being only a name, arising in speech, but the truth 
being that all is clav; and as, my dear, by one nugget of gold all that 
is made of gold is known, the ‘Vikara’ being only a name arising from 
speech, but the truth being that all is gold, thus, my dear, is that 
instruction by which we hear what cannot he heard, by which we 
perceive what cannot be perceived, by which we know what cannot be 
known” : | 

यथा सोम्यं केन मृत्पिण्डेन wd मृन्मयं विज्ञातं स्याद्‌ वाचारम्भणं विकारो नामधेयं भृत्तिकेत्येव 
सत्यम्‌ ॥ 


यथा सोम्येकेन लोहमणिना सर्व लोहमयं विज्ञातं स्याद्‌ वाचारम्भणं विकारो नामधेयं 
लोहमित्येव सत्यम्‌ ॥ | 


यथा सोम्येकेन नखनिक्रन्तनेन सर्व कार्ष्णायसं विज्ञातं स्याद्‌ वाचारम्भणं विकारो नामधेयं 
कृष्णायसमित्येव सत्यमेवं सोम्य स आदेशो भवतीति ॥ 
Chh. Up., VI. 1. 4-7. 
The beginning as well as the end of this universe was, with 
Uddalaka, in that Being ‘which was one only in the beginning without 
a second—only that which is, was in the beginning. “‘ It thought, may 
] be many, may I grow forth. It sent forth fire." That fire thought, 
may I be inany, may I grow forth. Tt sent forth water." This water 
again by the same thought process sent forth the third element earth 
or food : 


सदेव सोम्येदमग्र आसीदेकमेवाद्वितीयम्‌ । तद्धैक आहुरसदेवेदमग्र आसीदेकमेवाद्वितीयं 
तस्मादसतः सज्जायत ॥ 


कुतस्तु खलू aad स्यादिति होवाच कथमसतः सज्जायंतेति। सत्त्वेव सोम्येदमग्र 
आसीदेकमेवा द्वितीयम्‌ ॥ 

तदैक्षत ag स्यां प्रजायेयेति तत्तेजोऽसृजत तत्तेज ऐक्षत बहु स्यां प्रजाययेति तदपोऽमृजत 
तस्माद्‌ यत्र क्व च शोचति स्वेदते वा पुरुषस्तेजस एव तदध्यापो जायन्ते ॥ 

ता आप Caa बह्व्यः स्याम प्रजायेमहीति ता भ्रन्नमसृजन्त तस्माद्‌ यत्र कव च वर्षति 


तदेव भूयिष्ठमन्नं भवत्यः एव तदध्यन्नाद्यं जायते [i 
Chh. Up., VI. 2. 14. 
Uddalaka conceives of an intelligent principle which moves the 
world without being separated from it. According to him the essence 
of things rests on a creative thought and consequently to explain 
knowledge he does not have recourse to an empty and inert idea like 
that of a possible entity but to an idea which comprehends and 
originates everything,—to the creative idea, a new form of the original 
synthetic activity of sense and intellect. According to him ‘knowledge’ 
would direct ‘will’ and there is ample possibility of ‘objective values’. 
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lt will be interesting to remember im this connection the extreme 
cpposites represented by the philosophies of St. Thomas Aquinas and 
Nietzsche. “° Hor Bt. Thomas, will is necessarily determined by the 
knowledge of good. Yor Nietzsche, all knowledge is a technique used 
in the service of the Will to Power.” i 

For legal philosophy this problem has become articulate through 
the attempts cf Neo-hantian jurists to establish an objective legal 
science, uncontaminated by political ideas. According to Kelsen every 
legal ideology is the expression of subjective will. * The manner in 
which, in the realm of knowledge, the subject is seized by the object, 
is, for a more profound analysis, very much like the question of 
domination which is the theme of politics. In either case, there is an 
implacable antagonisin between a limited number of problems and their 
solution.”’ 


Before proceeding with the philosophy of Yajnavalkva we should 
have a glimpse of the doctrme of Varuna and Sandilya. "Phe prominent 
feature of Varuna's philosophy lies in his conception of , mraza: as the 
“Sumimun bonum ° of bfe.” Varuna enumerates various degrees of 
happiness. “let there be a noble voung man who is well read, very 
swift, firm, and strong and let the whole world be full of wealth for 
him, that is one measure of human bliss." ‘‘ One hundred times that 
human bliss is one measure of the bliss of human Gandharvas and 
likewise of a great sage who is free from desires." ‘‘ One hundred 
times that bliss of human Gandharvas is one measure of the bliss of 
divine Gandharvas and likewise of a great sage who is free from 
desires.’ 7° 


यूवा स्यात्‌ साधुयुवाध्ध्यायक:। आशिष्ठो दुढिष्ठो बलिष्ठ: । तस्ययं पृथिवी सर्वा 
वित्तस्य पूर्णा स्यात्‌। स एको मानुष आनन्द: । ते ये शतं AAMT आनन्दा:। स एको 
मनुष्यगन्धर्वाणामानन्द:। श्रोत्रियस्य चाकामहतस्य । ते ये शतं मनृष्यगन्धर्वाणामानन्दा:। 
स॒ एको देवगन्थर्वाणामानन्द: | श्रोत्रियस्य चाकामहतस्य | .... स यश्‍चायं 
gag | यश्चासावादित्यें। स एक: ।..... 


Tait. Upa., IT. 8. 1-5. 

Iu this way Varuna's enumeration proceeds up to the bliss of 
Brahmana which too is likened,to the bliss of a great sage who is free 
from desires; and his “ Brahman in man and Brahman in the sun both 
are one.” 

According to Varuna, wisdom is merelv the science of happiness 
that teaches us how to achieve happiness, and happiness is à constant 
state of pleasure. 

Yajnavalkya’s conception of ' happiness’ is expressed almost in 
the same language. He gays: 


स यो मनुष्याणां राद्धः समृद्धो भवत्यन्येषामधिपतिः सर्वेर्मानृष्यकर्भोंगं: सम्पन्नतमः स 
मनष्याणां परम आनन्दोऽथ ये शतं मन्‌ष्याणामानन्दाः स एकः पितृणां जितलोकानामा- 
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नन्दो$थ ये शतं पितृणां जितलोकानामानन्दाः स एको गन्धर्वलोक आनन्दो$थ ये शतं गन्धर्वलोक 
आनन्दाः स एकः कमेदेवानामानन्दो ये कर्मणा देवत्बमभिसम्पद्यन्तेऽथ ये शतं क्मदेवानामानन्दाः 
स एक आजान देवानामानन्दो यश्च श्ोत्रियोऽवृजिनोऽकामहतोऽथ ये शतमाजानदेवानामानन्दाः स 
एक: प्रजापतिलोक आनन्दो यश्च श्रोत्रियोऽवृजिनोऽकामहतोऽथ ये शतं प्रजापतिलोक आनन्दाः स 
एको ब्रहमलोक आनन्दो यश्च श्रोत्रियोऽवूजिनोऽकामहतोऽथेष एव परम आनन्द एष 


Br. Ar., IV. 3. 93. 

if “just order’ is to mean an ' order ' affording happiness to 

everyone, it is obvious that such happiness cannot mean what a man 

himself considers it to be. For, in that case it would be inevitable that 

the happiness of one will, at some tune, be directly in conflict with that 
of another. 

It is necessary to take into account all such theories that may give 
us some estiunate of the nature of man, in order to know the nature of 
law and its objects, as conceived by the legal philosophers of the time. 
lhe basis or roots of law are indeed to be found in human nature and 
one of these roots is self-interest or egoism. This starting point of a 
theory of law is in fact found in our Manusmriti where after pointing 
out that कामात्मतानप्रशस्ता (Manu, 11. 2) “Desire is no laudable motive" 
the Smritikar confesses that '' yet an exception from that desire is not 


to be found in this world," नचैवेहास्त्य-कामता. Varuna, too, seems to be 
of the same opinion; his human bliss being for those having this काम: 
while the superior bliss is reserved for a sage who is free from desires. 

A few words about Sandilya’s doctrine 77 of will and belief must 
be said before we proceed to examine the philosophical position of 
Jajnavalkya. According to Sandilya a man is a creation of will: क्रतुमयः. 
His destiny hereafter is determined by what he wills and believes here. 
“ Let a man meditate on the visible world as beginning, ending, and 
breathing in Brahman---the intelligent, whose body is spirit whose 
form is light, whose will is true, whose nature is like ether, omnipresent 
and invisible, from whom all works, all desires, all sweet odours and 
tastes proceed,—he who embraces all this, who never speaks and is nevar 
surprised.’’?* This Being is, according to Sandilya, what we conceive 
as self within our hearts, our conscience, our reason, being thus only a 
reflection of the divine self, divine reason. ‘‘ He from whom all works, 
all desires, all sweet odours and tastes proceed, who embraces all this, 
who never speaks and who is never surprised, he, myself within my hears, 
is that Brahmau—thus said Sandilya, yea, thus he said." ^ This 
being so, myself within my heart being that Brahman from whom again 
all works, all desires, all the materials, all the roots of law proceed, it 
necessarily follows that this law is discoverable by reason, is capable of 
being felt within our hearts. Herein is to be sought the origin of that 
idea of law according to which it is thought of as a reflection of that part 
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which determines the ‘‘ ought °’ addressed by that reason to human 
beings as moral entities, in distinction from the '' must” which it 
addresses tu the rest of the creation. Such law is discoverable by reason 
because the will of God and human reason coincide. 'The source of law 
lies in God and its essence is reason. The mediation of philosophy and 
the resulting knowledge can illuminate the nature of justice and of law. 
Hence perhaps the philosophers could say 


चत्वारो वेदधम्मंज्ञाः पषंद््वेविद्यमेव वा | 
सा ad यत्‌ स ard: स्यादेको वाध्यात्मवित्तम: | 


Yajnavalkya Samhita, I. 9. 
'* F'our persons well-read in the Vedas and Religious Codes or a number 
of Brahimanas versed in the three Vedas, form a synod. 
Whatever this (synod) or a person foremost amongst those wellversed 
in spiritual science, declares, is religion.” 

In saying this Yajnavalkya indeed seems to think that the learned 
men will equally be the just men also. 

Yajnavalkya is reputed to be the author of Satapatha Brahmana 
of which the Brihadaranyaka Upanisad forms a part. As has already 
been said, a large portion of this Upanishad in fact professes to contain 
Yajnavalkya’s philosophical views and his influential position at the 
court of Janaka, king of Videha is alluded to several times. In fixing 
the age of Yajnavalkya attempts have been made to identify him with 
the author of Yajnavalkya 51711, the famous legal treatise. It, 
however, seems to be settled beyond controversy that though the author 
of the law code claims also the authorship of the Vedic treatise, they 
were distinct persons aud of widely different times. Yet for our purpose 
an examination of the Yajnavalkya Smriti at this place will also be 
pertinent inasmuch as its author at least professes to follow the doctrine 
of the great sages and as such his tenets will at least give us an idea as 
to how Yajnavalkya was understood in the days of the Samhitakar. 

One important feature in Yajnavalkya philosophy is his doctrine 
of self-love, his doctrine of wrana ४ 
‘‘ Verily, a husband is not dear, that you may love the husband, but that 
you may love the self, therefore a husband is dear." ‘‘ Verily, a wife 
is not dear, that vou may love the wife but that you may love the self, 
therefore a wife is dear.’’ Verily, everything is not dear that you 
may love everything, but that you may love the self, therefore everything 
is dear." ‘‘ Verily, the self is to be realised, to be heard, to be perceived, 
to be marked, O Maitreyi when we, realise, hear, perceive and know the 
self then all is known.” 

According to Yajuavalkya self love lies at the foundation of all 
other loves and has its beginning in the instinct of self preservation. 
‘‘ Your Majesty ’’ says Yajnavalkya addressing Janaka, “‘ life itself is 
that which is dear, because for the sake of life, your Majesty, a man 
sacrifices even for him who is unworthy of sacrifice, he accepts presents 
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from him who is not worthy to bestow presents, nay, he goes to a country, 
even where there is fear of being hurt, for the sake of life. Life, O' 
King, is the highest Brahma :”’ 


स होवाच ज़ वा अरे पत्यू:कामाय पतिः प्रियो भवति आत्मनस्तु कामाय पतिः प्रियो भवति | 
न वा अरे जायाये कामाय जाया प्रिया भवत्यात्मनस्तु कामाथ जाया प्रिया भवति। न वा 
अरे पुत्राणां कामाय पुत्राः प्रिया भवन्त्यात्मनस्तु कामाय पुत्राः प्रिया भवन्ति। न वा अरे 
वित्तस्य कामाय वित्तं प्रियं भवन्त्यात्मनस्तु कामाय वित्तं प्रियं भवति। न वा अरे ब्रह्मणः 
कामाय ब्रह्मा प्रियं भवत्यात्मनस्तु कामाय ब्रह्म प्रियं भवति । न वा अरे क्षत्रस्य कामाय क्षत्रं 
प्रियं भवत्यात्मनस्तु कामाय क्षत्रं प्रियं भवति । न वा अरे लोकानां कामाय लोकाः प्रिया भवन्त्या 
त्मनस्तु कामाय लोकाः प्रिया भवन्ति। न वा अरे देवानां कामाय देवाः प्रिया भवन्त्यात्मनस्तु 
कामाय देवाः प्रिया भवन्ति। न वा अरे भूतानां कामाय भूतानि प्रियाणि भवन्त्यात्मनस्तु 
कामाय भूतानि प्रियाणि भवन्ति। न वा अरे सर्वस्य कामाय सर्व प्रियं भवत्यात्मनस्तु 
कामाय सर्व प्रियं भवति। आत्मा वा अरे द्रष्टव्यः श्रोतव्यो मन्तव्यो निदिध्यासितव्यो 
मेत्र॑य्यात्मनो वा अरे दशनेन श्रवणेन मत्या विज्ञानेनेदं सर्व विदितम्‌ ॥ 
Br. Ar., II. 4. 6. 

Yainavalkva's philosophy of law is closely connected with this 
ethics. It is incumbent upon men to perfect themselves and their 
condition, and to avoid whatever detracts from such perfection. 

का प्रियता याज्ञवल्कय प्राण एव सम्राडिति होवाच प्राणस्य वे सम्राट कामायायाज्यं 

याजयित्यप्रतिगृह्यस्य प्रतिगृहणात्यपि तत्र वधाशङ्कं भवति यां दिशमेति प्राणस्येव सम्राट्‌ 
कामाय प्राणो वे सम्राट्‌ परमं ब्रह्म । 
Br. Ar., IV. 1. 8 
अनन्यविषयं कृत्वा मनोवृ द्धिस्मृतीन्द्रियम्‌ i 
ध्येय आत्मा स्थितो योऽसौ gau दीपवत्‌ प्रभुः ॥ 
Yajnavalkya Samhita, II. 111. 
“ Having withdrawn the mind, understanding, retentive faculty and 
the senses from all their objects, the soul,—the lord, that is stationed 
like a lamp in the heart, should be meditated upon.” 

From this would arise the precept, as a rule of nature, to do that 
which helps the improvement of one's self and one’s condition, and to 
avoid that which goes against it. The command of nature, ‘‘ Perfect 
thyself '' is at once a direction for physical and moral self-development 


and the fundamental principle of justice. Duties are divided into 
those towards ourselves, towards our fellow-men and towards God. 
But the precepts need not issue from God as commands. These 
will come from Him as wise admonitions addressed to the heart which 
would not fail to recognise them. for heart is certatn and will not 
mislead us. Hence perhaps was the precept 
अतो यदात्मनोऽपथ्यं परस्य न तदाचरेत्‌ । 
Yajnavalkya Samhita, ITI. 60. 
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This indeed translates exactly into the formula of justice proposed by 
Thomasius which reads °° do not to another what you would not have 
another do to you." ‘‘ Quod tibi non vis fieri alteri ne feceris.” 
This principle of Thomasius is notable for the reason that Kant derived 
from it his categorical imperative, '* Act only according to such maxims 
as would enable vou to will that they may become universal laws.” 

It is important to note here that according to Yajnavalkya the 
State arises from contract, its object being to promote security and 
self-sufticiency of all its members and to ensure the satisfaction of the 
needs and supply the conveniences of life. '' When the Gods had 
performed the guest-offering, discord befell them. They separated into 
four different parties, unwilling to vield to each other's excellence— 
Agni with Vasus, Soma with the Rudras, Varuna with the Adityas, 
and Indra with the Maruts. Brihaspati with the All Gods, say some, 
but, indeed, those who separated into four parties were ' all the gods '. 
When they were separated the Asura-Rakshas came after them and 
entered between them. They became aware of it—'' Forsooth, we are 
in an evil pheht, the Asura-Rakshas have come in between us. We 
shall fall a prev io our enemies. Tet us come to an agreement and 
vield to the excellence of one of us. ‘They vielded to the excellence of 
Indra, wherefore it is said, “Indra is all the deities, the gods have 
Indra for their chief.” 


आतिथ्येन वे देवा geari तान्त्समदविन्दत्ते चतुर्धा व्यद्रवन्नन्योऽन्यस्य श्रियाऽतिष्ठमाना 
अग्निबंसुभिः सोमो wager आदित्ये रिन्द्रो vege हस्पतिविश्वंदवेरित्य्‌ हुकऽआहुरेते ह त्वेव ते 
विशवे देवा य ते चतुर्धा व्यद्रवंस्तान्विद्रतानसुररक्षसान्यन्‌व्यवेय्‌ः॥ १॥ तेऽविदुः पापीयांसो वे 
भवामोऽसुररक्षमानि वे नोऽन्‌व्यवागृद्विषद्ध्ो वे रध्यामो हन्त संजानामहाऽएकस्य श्रिये तिष्ठामहा. 
ऽइति तऽइन्द्रस्य श्रियाऽ अतिष्ठन्त तस्मादाहुरिन्द्रः सर्वा देवता इन्द्रश्नेष्ठा देवा इति । २॥ 

Sat. Br., ITI. 4, 3. 1-2. 

This is how according to Yajnavalkya the state origmated in 

heaven. For us human beings 
भद्रमिच्छन्त ऋषयः स्वविदस्तपोदीक्षाम्‌पनिषदुरग्रं | 
ततो राष्ट्र बलमोजश्च जातम्‌ ........ | 
Athurvaveda, XIX. 41. 1. 

This 1s indeed a sort of, social coutract theory. We shall have 
more such theories later. Legal and Political theories are often 
characterised as hypocritical disguises for concrete political aspirations. 
Indeed such theories have not always been used as the result of genuine 
reflection on the relations of man and universe. Sometimes they have 
been used entirely as a cloak to cover the nakedness of the will to power 
and domination and in order to maintain the appearance of continuity 
of a civilization. 

But this has not always been the case and it will indeed be unwise 
to start with such an assumption wherever we come across any theory 
of law or of society. 
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There are indeed various theories of such social contracts. 
“ What links all protagonists of the social contract theory is that they 
find the source of political power in the people and are unanimously 
opposed fa the deduction of political authority from above, whether 
from divine law or the grace of God.” 

It would appear that in this view of the social-contract theory 
the above falls outside this category. ‘The divine society was no doubt 
the result of a contract; but the human society was ordained by the 
Divine power though it was modelled on the contractual society of the 
gods. 

It must be remembered that our Vedie Philosophers conceived 
of human nature as essentially good and hence thev could not conceive 
of a slate of society, either here or in heaven, in which evervone’s hand 
is raised against his neighbour, and in wh'ch every inan prevs upon 
every one else. According to our Vedic sages some external force 
threatening the security drove people to combine and covenant. But 
this could be possible only with the gods. For us, also the Vedic sages 
recognised the element of sociability in human nature and could 
not conceive of anv pre-social stage. We started with society, with 
government, with state as divine gifts. 

One great function of the State is to enforce the observance of 


law, and that is done through — awe. We shall have occasion to 
discuss the Hindu theory of avg: later on: but here it must be noticed 


that Yajnavalkya, too, like the earl'er Vedic sages, values law as ensuring 
harmony, and order; accordring to him, harmony consists in each 
individual's keeping within a predetermined groove. Hence one 
function of the king is to see that none gives up his own avocation, 
and so the rule :— 


कुलानि जातीः श्रेणीरच गणान्‌ जनपदांस्तथा | 


स्वधम्मंचलितान्‌ राजा विणीय स्थापयेत्‌ पथि॥ ३६१ ॥ 
Yajnavalkya Samhita, 1. 861. 
“ Having duly punished (men of his own) family, caste, division and 


class and the subjects, the king should place them in the (right) path.” 
But one thing more of Yajnavalkya must not be left unsaid 
here. Yajnavalkya gives us his conception of good and evil which is 
in keeping with bis theory of desire and knowledge. According to 
him whatever Jands us into doubt, darkness, delusion and ignorance 
and increases hunger, thirst, sorrow, pain, decay and death is evil. 
Good makes us free from all these and leads to knowledge, and 
immortality. ‘‘That self is indeed Brahman, consisting of knowledge, 
mind, life, sight, hearing, earth, water, wind, ether, light and no 
light, desire and no desire, anger and no anger, right or wrong, and 
all things.” Now as a man is like this or ‘like that, according as he 

acts and according as he behaves, so will he be :” 
Br. Ar. Upa., IV. 4, b. 
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स वा अयमात्मा ब्रहम विज्ञानमयो मनोमय: प्राणमयइचक्षुमंयः श्रोत्रमयः पृथिवीमय 
आपोमयो वायुमय आकाशमथस्तेजोमयोऽतेजोमयः काममयोऽकाममयः क्रोधमयोऽत्रोधमयो 
धर्ममयोऽधर्ममयः सर्वमयस्तद्‌ यदेतदिदंमयो९दोमथ इति यथाकारी यथाचारी, तथा भवति 
साधुकारी साधुर्भवति पापकारी पापो भवति पुण्यः gada कर्मणा भवति पापः पापेन | 


अथो खल्वाहुः काममथ एवायं पुरुष इति स यथाकामो भवति तत्क्रतुभ॑वति यत्‌ 

क्रतुभवति तत्‌ कर्म कुरुते य॑त्‌ कर्म Hert तदभिसम्पद्यते || 

Br. Ar. Upa., IV. 4. 5. 
“ And here they sav that a person consists of desires. And as is his 
desire, so is his will; and as is his will, so is his deed; and whatever 
deed he does, that he will reap.’ 

With Yajnavalkya knowledge is faith while ignorance is doubt, 
knowledge is truth. ignorance is falsehood. Knowledge is virtue, 
ignorance is sn; knowledge is bliss, ignorance is sorrow. So when 
onc has acquired knowledge he canuot do wrong, he cannot break thc 
law. 

No doubt to act without desire is the ideal preached by this 
Philosopher. But at the same time he does not ignore the fact that 
man does not always act for a disinterested end, or in view of an 
absolute good; most frequently he seeks to obtain what is useful for 
himself and for others. His actions are then measured by another 
standard; abstraction is made from the determining standard: 
abstraction is made from the determining motive, and the result is 
considered. The mle in such actions is no longer absolute goodness, 
but justice; it is the good recognised in its equality. 

We next come to Mahidasa Aitareya, another great Philosopher 
of the age. His system of philosophy was named after his mother 
Itara Aitareya Brahmana and = Aitareva Aranvaka are the two 
monumental works of which the authorship is ascribed to this philo- 
sopher, and Chhandogva Upanisad seems chiefly to follow his tenets. 

Mahidasa, like Rishi Prajapati Paramesthin, looked upon water 
as the material cause of the world out of which it was created. Having 
described how Prana, the breath, and his companions or servants 
created the world, he discusses the question of this material cause 
and says, “Was it water really”? Was it water? Yes, all this was 
water indeed. This water was the root, that world was the shoot. He, 
the Person is the father, thev (earth, fire etc.) are the sons. Whatever 
there is belonging to the son belongs to the father; whatever there is 
belonging to the father, belongs to the son. This was intended. 
Mahidasa Aitareya who knew this, said: 


आपा इत्याप इति तदिदमाप एवेदं वे मूलमदस्तूलमयं पि'तेते पुत्रा यत्र ह कव च पुत्रस्य- 

तत्‌ पितुयंत्र वा पितुस्तद्‌ वा पुत्रस्येत्येतदुक्‍्तं wafer | 
Ait, Br. II. 1, 8, 1. 
The principal task of philosophy according to Mahidasa, was to 
explain experience, and so according to him all philosophical investi- 
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gations should necessarily be kept within the bounds of experience. 
Hence his saying: 


एतद्ध स्म वै तढिद्वानाह महिदास ऐतरेय आहं मान्देवेभ्यो 


वेद ओमददवान्वेदेतः प्रदाना ह्येत इतः सम्भृता इति॥ 
Ait. Ar., 11, 1.8. 2. 
“I know myself as far as the gods, and I know the gods as far 
as me. It is possible io know the gods because thev receive their 
gifts from hence and are supported from hence. 


With Mahidasa man is a miniature universe, so that what is in 
the one, is also in the other. ‘‘Whatever there is belonging to the son 
it belongs to the father, whatever there is belonging to the father, it 
belongs, to the son” also. Our concepts of the universe are accordingly 
translatable at last into those of mau and vice versa. This is so also 
with every individual thing or animal: nay, even with every root, 
seed, germ, or atom. Mahidasa views a finite thing of experience not 
only as a part of the sum total of things, not only as a part of the 
universe, but as the whole itself, as the universe itself. Nature in his 
opinion cannot be conquered without a knowledge of her laws, 
without interpreting her. And the interpretation of nature is possible 
only by experience, only by experience free from all that mind 
introduces therein of itself. The things of experience can be explained 


only in terms of मूल and qs only in terms of cause and effect: 


and these cause and effect though distinguishable are not entirely 
separated from each other, and are identical in essence." 


Mahidasa preached the unity of the universe and found no 
difference in kind between the physical universe. the organic world and 
man. ‘The difference was only one in degree and he expressed this 
by saying, ‘‘ He who knows, the gradual development of the self in him 
obtains himself more developed. There are herbs and trees and all 


that is animated, and he knows the self gradually developing in them. 


For in herbs and trees sap only is seen, but चित्त in animated being. 
Among animated beings again the self develops gradually, for in some 
sap is seen as well as thought but in others thought is not seen. 
And in man again the self develops gradually, for he is most 
endowed with knowledge. He says what he has known, 
he sees what he has known. He knows what is to happen tomorrow, 
he knows heaven and hell. By means of the mortal he desires the 
immortal: thus is he endowed. With regard to the other animals 
hunger and thirst only are a kind of understanding. But they do not 
say what they have known, nor do they see what they have known. 
They do not know what is to happen tomorrow, nor heaven and hell."" 
The self, the intelligent principle, develops gradually in the universe. 


In herbs and trees sap only is seen, but चित्त develops in the higher 
forms of life manifested in the animal world. There again | hunger 
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and thirst, instincts and impulses only guide the lower animals while 
the capacity to reason, the capacity to know what is to happen 
tomorrow, was to develop in a still higher form of life. Conscience, 
which alone can differentiate heaven from hell, which alone perceives 
the distinction between good and bad, is reserved for man, *man alone 
having not only voice but speech as well, not only mind but prudence 
too. 

Mahidasa seems to be of opinion that the formation of ideas 
ean be explained by means of two faculties : sense and intellect. The 
senses, of course, have for their object singulars or individual things, 
and the intellect, universals; the senses present matters for cognition 
to the intellect which forms ideas. Ideas again are not products of 
the human mind; but the intellect by its abstractive power forms the 
universal from singulars, extracting from the latter what they have 
in common, for singulars are potential universals, the singular or 
individual things bemg not outside the genus. The capacity to form 
ideas is of course to be found only in man, only in ‘iman who is the 
Sea, rising beyond the whole world." Indeed man is so constituted 
that “ Whatever he reaches, he wishes to go beyond. Jf he reaches 
the sky, he wishes to go beyond. Nay, even if he should reach that 
heaveuly world, he would wish to go beyond." 

Brom what has been quoted above to demonstrate how Mahidasa 
conceived nature as an interconnected whole, it must have been noticed 
that the Philosopher's conception of developinent was really that of 
an unfolding, of a transition from the hidden to the manifest, from the 
potential to the actual. 

Before proceeding to appraise the ethical principles of Mahidasa 
we must notice one more point, I mean his conception of mind. Mind, 
according to him is the one wherein all desires dwell" the speech 
yielding these. “All desires dwell in the mind for with the mind he 
conceives all desires." Speech yields all desires, for with speech he 
declares all his desires.” 

The chief characteristic of Mahidasa’s philosophy is his concep- 
tion of a gradual development with an end in view. The whole of 
nature is indeed a system of ends, the ultimate aim of life as a 
whole being the attainment of perfection,—perfection consisting of प्रज्ञा, 
नन्दनम्‌ and अमृतत्वम्‌ The continual advance is one from प्राण to प्रज्ञा, 
from प्रजापतिः to ब्रह्म, from bondage to freedom.” 

Mahidasa marks a gradation even in freedom; the highest 
freedom being reserved for the head, consisting of the powers of heart 
and mind by which alone a man knows “what is to happen tomorrow,” 


knows "heaven and hell and desires the immortal by means of the 
mortal.” 


The desire for the immortal hy means of the mortal, 
मत्यंत अमृतं ईप्सा, is indeed the highest aspiration that a man can 
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have and its attainment is possible only through प्रज्ञा, The chief aim 
of human life cannot indeed be the gratifieation of senses. All 
forms of life eat and drink; all classes of animals procreate. Even the 
plants and trees, after they have grown up, bear fruit. These cannot, 
these should not, be the whole duty of a human being who is placed 
highest in the scale of development, and who alone is endowed with 
the unique faculty of reason. 

Mahidasa, however, was not a cynic. He did not preach that we 
should forego the legitimate pleasures of the senses. He did not make 
virtue consist in the freedom from desires and did not repudiate the 
fruits of civilization, such as government, marriage, property etc. 
There is no reason why we should forego the pleasure of the senses; 
only these must be legitimate, must be in harmony with the purpose 
of the whole of nature, must subserve the real end for which these are 
meant. When this legitimate end is kept in view, the gratification of 
the senses is not only pernussible, but is obligatory. ‘This philosopher, 
for example, emphasises the necessity of a son because, he says, 
through Narada, 

ऋणमस्मिन्‌ संनथत्यम्‌तत्वं च गच्छति। पिता पुत्रस्य जातस्य पश्येच्चेज्जीवतोमुखम्‌ | 

यावन्तः पृथिव्यां भोगा यावन्तो जातवेदसि। यावन्तो अप्सु घ्राणिनां भूयान्‌ पुत्र पिलुस्ततः n 
Ait. Br., XXXIII. 1. 4-5. 

Nay, not only this, he goes even further and places the procreation 

of a son even higher than asceticism : 


कि a मलं किमजिनं किम्‌ इमश्रूणि कि तप: । 


पुत्रं ब्रह्माण इच्छध्वं स वे लोको$वदावद: ।। 
Ait, Br., XXXIII. 1. 7. 
The necessity of gq is no less than the necessity of अन्न ; 
अन्नं हि प्राणः शरणं हि वासो रूपं हिरण्यं पशवो विवाहा: | 
सखा ह जाया कृपणं ह दुहिता ज्योतिहं पुत्र: परमे व्योमन्‌ 11 
Ait, Br., XXXIII. 1. 8. 
As a practical man, Mahidasa considered life as altogether 
imperfect without marriage and children. ‘‘Join what is sweeter than 
sweet with the sweet; for the couple (father and mother) is sweet, the 
offspring is sweeter, and he thus joins the offspring with the couple. 
Mahidasa also, like Yajnavalkya, gives us his version of the origin 
of state, and like Yajnavalkya gives the gods the whole credit for 
founding it; 
ते देवा अबिभय्‌ रस्माकं विप्रेमाणमन्विदमसुरा आभविष्यन्ति इति ते व्य्‌तूक्रम्यामन्त्रयन्त | 
Ait, Br., IV. 7. 8. 


With Mahidasa also it was some external force that compelled these 
devas to combine, and to covenant out of the isolated state. 

16 has already been noticed how Mahidasa viewed the whole 
, universe as a system of ends and it is only reasonable to infer that 
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his conception of law too shall bear this stamp. In his conception of 
state he seeks to einphasise the fact that the state is necessary io bring 
in harmony; and that the state is possible only on the assumption of 
a delimitation of individual desires by limiting individual interests. 

More often than once it has been said that one of the roots of 
law is to be lound in self-interest or egoisin. “A great variety of 
necessities, necessities both animal and ideal, impel human beings to 
action, producing conflicts in outer world." The basis of man’s activity 
is to be found in the various human necessities; and if men, not 
performing a ‘ splendid isolation °’ should satisfy their desires without 
regard to others, discord would be inevitable. But the necessity of 
‘rest’, the necessity of security is also at the same time felt, and the 
grosser egoism is thus transformed mto a refined one, making the 
individual renounce the satisfaction of certain desires in order that he 
may better enjoy others and thus help the organization of the state 
and a system of legal order. 

Man, according to Mahidasa, is endowed with capacity to reason, 
and it is necessary for the ordering of his sensations and experiences 
to reason from the particular to the gencral; to discover from single 
phenomenon their overruling genus. “ Man also apprehends himself, 
in noture, as an object of generalization, an object of his knowledge.” 
He forms a conception of himself and generalizes; logically as well as 
practically, the necessity of order and harmony follows; and this order 
embraces also material things, and matters of property. 

Herein indeed lies an ideational root of ‘law’. Reason 
postulates the subordination of the conscious ego to its environment 
and consequently requires a certain concordance between egoistic and 
altruistic impulses. This gives rise to the legal sense and the legal 
impulse, and these manifest themselves in an inclination towards 
external order. 


Mahidasa completely identifies wa with सत्यं: 


gafa वे सत्यम्‌ । | (Ait. Br., XVIII. 6. 17) 
ऋतजा इत्येष वे सत्यजाः | (Ait. Dr., XVIII. 6. 15) 
apqufaciw वे सत्यसत्‌ | (Ait. Br., XVIII. 6. 12) 


This truth again is the greatest virtue that a man should achieve 
“ What is true is the flower and fruit of speech," a man who says 
what is untrue exposes his root, dries up and perishes.’ 


Tt has already heen noticed how the Vedic Rish's also ident fied 
rita with ‘satya’ and how according to the author of Brihadaranyaka 
Upanishad Brahma and Satya were mutually convertible ideas. Truth 
indeed signifies the agreement of knowledge with reality and thus 
belongs to the order of logical notions. The connection of these ideas 
are not merelv accidental, appropriateness being the common thought 
‘connecting both. ‘‘Owing to this connection, justice, law, and right 
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show in numerous languages a kinship with the idea of the direct, of 
the straight, excluding, as it were, all deviation and circuitousness; 
the idea of the crooked being thus identified with things improper and 
bad." 

Before we leave Mahidasa, we should notice his views as to the 
inviolability cf custom. ‘* Let no man swerve from it,” savs Mahidasa. 
"Let no man transgress it. For the old did not transgress it, and 
those who did transgress, became lost.''?* | 


It has been noticed elsewhere that the special feature of this age, 
so far as our subject is concerned, consists in the fact that here for the 
first time we come across a conscious thinking about the end of law; 
and it has also been adverted to that this end was the preservation of 
the social status quo. These philosophers indeed came to conceive of 
general security in terms of social stalus quo. To them, general 
security could only be maintained through securing the existing 
social institutions; and consequentlv law is but a device to set man in 
lis proper predetermined place, thus avoiding friction with others, It 
will be seen later how in the next succeeding age this was carried to 
its extreme logical limit. Meanwhile we shall mention here a philo- 
sophical view of law, which emphasises the ' equality’ in law and 
revolts against the ideal end sketched out above. 

We hear in Dhammapada that “a man is not just if he carries 
a matter by violence; no, he who distinguishes both right and wrong, 
who is learned and guides others, not by violence, but by the same law, 
being a guardian of the law and intelligent, he is called just.'?* 


We shall close this chapter with a schematic representation of 
evolution of law. We find the following passage in Anugita : 

“Then the Brahmana siniliag again said to Janaka: Know me 
to be dharma, come here today to learn something about vou. You 
are the person to turn this wheel, the nave of which is the Brahmana, 
the spoke, the understanding, and which does not turn back, and which 
is checked by the quality of goodness as its circumference.’ 


Law is likened to a wheel that can he turned and is thus mobile. 
There is nevertheless a part that is fixed or constant and this element 
is emphasised bv making the Brahmana its nave. Law contains a 
substance which is immutable and a form which indeed can turn and 
turn round the fixed nave. The form of law is indeed determined by 
its quality of goodness and is attainable by understanding, by reason. 

It will not be out of place to notice here a few of the 
modern theories of jural progress that will bear comparison 
with this. Law, in its most normal aspect, would evolve 
in harmony with the epoch, of which it represents the welfare. But is 
the evolution constantly in the direction of progress? Is there a 
constant ascendancy? This question has been variously answered in 
modern times, ''One theory advanced is that of Deviation and 
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Recessions; another is that of alternating Integrations and Differentia- 
tions. The former theory plots the succession of events in a line 
constantly ascending in space, the latter theory plots it in an undulating 
or an angled line, made of ups and downs a progress and a regress, to 
which Paseal's striking description would apply; two steps forward, 
then one step back; hesitation followed by rest; then three steps for- 
ward and one step back; then a stop, and then finally ahead again.” ®? 
Vico’s theory represents the line of evolution as a Periplus, a Cycloid, 
a line which returns by a circle to its beginning, thence to start once 
more over the same path. De Greet proposes a helicoid line, proposes 
a spiral which ascends straight over itself. Others depict evolution as 
parabola, emerging froin the mystery of the past and disappearing in 
the mystery of the future. Lastly, Goethe conceives of evolution as 
represented by the figure of a rising spiral, whose curve broadens as 
it rises and thus takes account of the vast variability of things, 
especially in law. 


‘LECTURE IX 
HINDU PHILOSOPHY OF [aw IN THE SUTRA PERIOD 


We next pass on to the Sutra period. The Sutras are generally 
recognized as later than the Brahmanas and the Vedic Samhitas, and 
form the last branch of the Vedic literature. ““ They must be considered 
as belonging to the Vedie period of hterature, not only on account of 
their intimate connection with Vaidie subjects, bul also because they 
still exhibit the irregularities of the old Vaidie language.’’! ‘ They 
form indeed the last branch of Vaidie literature and are contemporary 
with the first spreading of Buddhism in India." Professor Max 
Muller thus places the Sutra period as contemporaneous with the 
first rise of Buddhism. It is not necessary for us to stop here to 
discuss the tenability of this view of Prof. Max Muller. It needs only 
to be mentioned that Yaska quotes legal rules in the Sutra style. 
evidently, from some Dharmas Sutra extant in lus time; and if any 
inference can be drawn from this it will only pomt to an earlier 
composition of the Sutras on Dharma, prior to the first rise of 


Buddhism. 


Whatever that be, we shall confine ourselves to the Dharma 
Sutras of Gautama, Vasistha, Baudhavana and Apastamba, these 
having generally been accepted as anterior to Manu Smriti. Of these 
again, Gautama Sutra is declared to he the oldest.’ 


LA 11 


Gautama save: “वेदो IRH तद्विदाञ्च स्मृतिशीले 
Gautama Sutra, T. 1. 9. 
“Tha Veda is the source of the sacred law, and the tradition and 
practice of those who know Veda.” He then proceeds to observe that 
‘transgression of the law and violence are observed in the case of 
great men; but both are without force as precedents on account of the 
weakness of the men of later ages”, दृष्टी धर्मव्यतिक्रमः साहसञ्च महतां न तु 
दुष्टोऽर्थोऽवरदौवेल्यात्‌ (Gautama Sutra, I. 3 and 4). The possibility of 
conflicting authorities is next admitted and he advises तुल्यबलविरोधे विकल्प: | 
(Gautama Sutra, I. 5); if authoritics of equal force are conflicting 
either may be followed at pleasure. 
After thus sketchiug out the sources of law Gauiama proceeds 
to enumerate in details rules of conduct which, I reallv observed, 


would regulate even the smallest acts of an individual’s daily life and 
thus tie him down to his station in the society. 
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It has already been seen how the Vedic Rishis accepted, as the 
fundamental principle of law, the divine reason, the divine essence ,— 
which being eternal and immutable excluded all idea of arbitrariness. 
Bometimes divine will might have been looked upon as the foundation 
of law; but this divine will was not necessarily inscrutable and 
arbitrary; dome will and divine reason being looked upon as different 
manifestations of the same one and harmonious essenee of the deity. 
From the course of the stars, from the unehangeable and regular 
rotation of dav and night and the seasons, from every phenomenon 
observed by them they could only conceive of the notion of the order of 
nature; they could only form the conceptions of कस, of order, of 
harmony; aud there were, subsequently, also applied to the inevitable 
relations of human activity such as the union of sexes, and the beget- 
ang and education of children. This order, we have seen, they 
imagined as stauding above the deity itself, and as holding the 
supremest swav. The end of law was the maintenance of this order. 

Dut the only way in which this order could be inaintained would 
be by securing the existing soem iushitations, by maintaining the 
social status quo; and all the Sutrakars endeavour to delineate the 
methed of preserving the statues que. Minutest details are laid down 
to regulate individual conduct, swerving of an inch from which 
would lower hii in society and inust be atoued for. 

Gautama could seareely eseape the confusion of the juristie and 
the meral order with the physical, and con. equently doubted whether 
one should perforin any penance for a wrong. The ‘deed °? indeed does 
noi perish in the physical world, and if there i: nothing to distinguish 
the juristie and the moral front the plivscal order, all penance would 
only be useless, deviations being necessarily followed by penalties. 
So Gautama says: 

“aa प्रायश्चित्तं कुर्य्यान्न कुर्य्यादिति मीमांसन्ते न कुर्य्यादित्याहुनं हि कम्मं क्षीयत 

इति कुर्य्यादित्यपरं पुनःस्तोमेनेष्टा पुनः सवनमायान्तीति विज्ञायते ।” 

* Gautama Sutra, XIX, 3-7. 

“They are in doubt if he shall perform u penance for such a deed or 
if he shall not do it. Some declare that he shall not do it, because the 
deed does not perish. Others on the contrary say, he shall perform 
a penance; for it is declared that he who has offered 
+ पुनःस्तोमः may again come to pertake of the libations of Soma.” 
Gautama after all rejects the doctrine of eternal damnation and declares 
in favour of penance; and he does so on the authority of the Vedas, 
because in the Vedas he finds instances of the efficacy of such penances.* 
Gautama thus avoids the intolerable truth that all human acts, all 
evils and pains, are irremediable. 

As has already been observed, the preservation of the social 
status guo was considered to be the purpose of law; for it was only 
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through ihe security of the existing institutions that order could be 
maintained. quality was not the principle which weighed much 
with these Arvans, specially in the Sutra period. The Sutrakars no 
doubt attempt to base their theories on ‘ welfare’ or ‘utility’, but 
their theory of welfare and utility extends to the conception of felicity 
after death. These two notions of welfare and utility are very often 
used as synonyinous; vet they are not identical; ihe notion of welfare 
bemg more comprehensive than that of utility, The theory founded 
upon welfare no doubt is the amplest on the one hand; yet, on the 
other jt iw less clear, as its several factors are neither sharply defined, 
nor admit of being serupulously weighed. The notion of human 
welfare, of human happiness, is separable from that of worldly 
advantage and utility, and admits of being associated with virtuous 
self-satisfaction and self-sufficieney, with absorption in the contempla- 
tion of abstract ideas, with acqaiescence in the order of nature, with 
conviction of salvation in the world-beyond. he doctrines preached 
bv these Sutrahars are rather eudaemonistic than utilitarian, and are 
marked bx the fact that the ‘ welfare beyond ` outweighs in importance 
any earthly advantage and utility “वर्णाश्रमाः स्वस्वधर्मनिष्ठाः प्रेत्य कर्मफल- 
मन्‌ भूग ततः शेषेण विनिष्टदेशजातिकुलरूपायृः श्रृतचित्र( वृत्तोवित्तसुखमेधसो जन्म प्रतिपद्यन्ते’ 
(Gautama Sutra, XT, 29) and those who act in a contrary manner perish. 
विपरीता qafa (Gautama Sutra, NT. 30). Hence, it is only 10 secure 
one's own * welfare ^ that one should not swerve an inch from the 
groove eut out for hin. 

The Sutra literatare is characterised by the reservation of special 
privileges to the classes, particularly the Brahmans. “षट्भिः परिहार्य्यो राज्ञा 
अवध्यश्चाबन्ध्यशचादण्डयश्चाबहिष्कार्यश्चापरिवाद्यशचापरिहार्य्येशचचति। (Gaulama Sutra, 
VILL. 12-13). Such a Bralunan must be allowed by the king immunity 
from the following six kinds of opprobrious treatment, He must not be 
subjected to corporal punishment, he must not be imprisoned, he must 
not be fined, he must not be exiled, he must not he reviled, nor be 
excluded." Even in the fields of acquisition of property privileged 
classes have privileged modes of acquisition, acceptance of gifts being 
reverved for the Brahmans. “स्वामी ऋक्थक्रयसं विभागपरिभ्रहाधिगमेषु ब्राह्मण - 
व्याधिकं wet” (Gautama Sutra, N. 39-10). 7 A man ” Gautama says : 
'5 becomes owner by inheritance, purchase, partition, seizure or finding; 
acceptance is for a Brahman an additional mode of acquisition,” 

It is needless to multiply examples of special privileges reserved 
for the classes. We should, however, notice here how the notions of 
indulgence, of privilege, and of charily are akin to each other being 
themselves related to the then prevailing conception of justice. 

The ideas underlying indulgence and privilege do not rest on the 
principle of equality, but upon such human sentiments which going 
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beyond the effects of distributive justice, endeavour to render some 
help to the weak, to those who stand in some need therefor. But their 
applicability lies more in communities than in individuals, and 
by forbearance than by active participations. “‘ These notions are 
not founded upon the principle of uniformity but upon that sentiment 
which going beyond the effects of distributive Justice, provides protec- 
tion and succour for weakness, and not only allow full scope to the 
exertion of others, but supplements it by the surplus of its own 
strength, and lays no claim to enlist it for purposes of community. 
Charitv advances even further in the same direction, and relates to the 
relief of private wants which are outside and do not concern the social 
interests, and cannot be attended to sulfieiently in any other way. ‘This 
whole series of inclinations and virtues has, however, its foundation in 
the sense of the necessity of satisfying human wants, that self-same 
sense which has led to the formation and organization of the spheres of 
society, of which the conditions relating to and dependent upon human 
action are comprised in the law. 

It must be observed that by Brahmana Gautama scarcely 
intends to mean only w Brahmana by caste. His Brahmans is a 
Brahmana deeply versed im the Vedas, and it was only for such a 
Brahmana that some indulgences, some facilities were to be reserved. 
Such a Brahmana would be necessary for the preservation of society. 
For, as has already been noticed, according to Gautama the Veda was 
the source of sacred law, and knowledge of such Veda would, therefore, 
be essential to uphold order and harmony. 

Gautama, it has been said, looks upon the Veda as the ultimate 
source of law. Yet be does not discard altogether the function of 


reason in finding out law. “र्कोऽभ्यपायः’ (Gautama Sutra, XT. 23), he 
x 
savs, and so a king should decide properly after coming to a conclusion 
throngh reasoning. 
Tires and again belief in the power of reason has been followed 
by distrust of reason and corresponding faith in instinct. Intellect is 
pitched against intuition, reflection against life. 


If this has been the case with Philosophy, legal theory also shows 
à corresponding cyclical movement. ‘' The charismatic law finder of 
primitive communities finds the law intuitively. Systematisation of 
law goes parallel with a more rational attitude. When a disappointed 
generation, dissatisfied with the self-complacency of positivism, 
becomes doubtful about the power of reason, instinct and intuition 
come again to the fore.” 


The most conscious application of the philosophical issue between 
instinct and reason to legal theory in the modern world is contained 
in Geny's system. Geny allocates the principles of reason to the 
facts of law. “These facts of law are the object of intellectual 
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perception, While juristie action moulds these facts in accordance with 
the needs of life through a creative intuition equipped with legal 
technique. Jmphasis on instinct and feeliug rather than intellect and 
reason characterises modern totalitarian legal theories. The liberty 
inherent im the use of instinct is countered, however, by the strict 
political supervision of tho’ lawyer.’’® 
Here indeed we inight notice Gautama's view as to the mode of 
discovering law im cases not provided for. We are told by Gautama : 
a श A ess x 2A प्रस्तं . e 
अनाज्ञाते Wurm शिष्टरूहविदद्गिरुब्धः प्रशस्तं PTAR | 
चत्वारश्चतुर्णा पारगा वेदानां प्रागुनमात्तुय आश्रमिणः ; 
पृथरधर्म विदस्त्रय, एतान्‌ दशावरान्‌ परिषदित्याचक्षते | 
असम्भवे त्वेतेषाम्‌ श्रोत्रियो वेदविच्छिष्टो विप्रतिपत्तौ यदाह | 
Gautama Sulra, XXVIIT. 46-48. 
'* In cases for which no rule has been given, thit course must be 
followed of which at least ten persons, who are well instructed, skilled 
in reasoning, and free from covetousness, approve. They declare, that 
an assembly—xfeyg—shall consist at least of the ten following 
members, viz., four men who have completely studied the four Vedas, 
three men belonging to the three orders enumerated first and three 
men who know three different institutes of law. But on failure of 
them the decision of one Shrotriva, who knows the Veda and is properly 
instructed shall be followed in doubiful cases." The three orders 
referred io in this extract are those of ब्रह्मचारी, wata: and भिक्षुः 
90 a Vanaprasthi (वानप्रस्थिन ) is not one eligible for a Parishad. 
Baudhayana. another Sutrakar of the age, m the very com- 
mencement of his Dharma Sutra says : 
उपदिष्टो rd: प्रतिवेदम्‌ । तथ्याऽन्‌ व्यास्यास्यामः। 
स्मार्तो हितीय: तृतीयशिष्टागमः ॥ 
Baudhayana Sutra, T, 1. 1-4. 


‘‘ The sacred law is taught in each Veda. We will explain in accordance 
with that. The sacred law taught in the tradition (Smriti) stands 
second, practice of the Sishtas stands third." He then proceeds to 
explain what he means by Sishtas ond says : 
शिष्टाः खलु विगतमत्सरा निरहङ्काराः 
कुम्भीधान्या अखोळूपा दम्भदर्पळोभमोहदतक्रोधविवजिता: t 
Baudhayana Sutra, 1. 1, 5. 
धर्मेणाऽधिगतो येपां वेदस्‌सपरिब हण: । 


शिष्टास्तदन्‌ मानज्ञा: श्र्‌ तिप्रत्यक्षहेतव; । इति ॥ 
Baudhayana Sutra, 1, 1, 6. 
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'* Sishtas, forsooth, are those who are free from envy, free from pride, 
contended with a store of grain sufficient for ten days, free from 
covetousuess, and free from hypocrisy, arrogance, greed, perplexity, 
and anger. ‘Those are called Sishtas who, in accordance with the sacred 
law, have studied the Veda together with its appendages, khow how to 
draw iuferences from that, and are able to adduce proofs perceptible 
by the senses from the revealed texts. तदभावे दशावरा परिषत्‌ | 
(Baudhayana Sutra, I. 1. 7). “© On failure of them,” says Baudha- 
vana, “an assembly consisting at least of ten members shall decide 
disputed points of law." He then cites the following verse: 


चातुर्वेद्यं विवःल्पी च अक्भविद्धर्मपाठक: | 
आश्रमस्थास्त्रयो विप्राः पर्षदेषा दशावरा ॥ 
Baudhayana Sutra, I. 1. 8. 


" Four men, who each knows one of the four Vedas, a Mimansaka, 
one who knows the Angas, one who recites the works on the sacred 
law, and three Brabmanas belonging to three different orders, constitute 
an assembly consisting at least of ten members.” 

and says further that, 


पञ्च वा स्यस्त्रयो वा स्यूरेको वा स्यादनिर्न्दित: | 
प्रतिवक्ता तु धर्म्मस्य नेतरे तु सहस्रशः i 
Baudhayana Sutra, 1. 1. 9. 


“There may be five, or there may be three, or there may be 
one blameless man who decides questions regarding the sacred law. 
But a thousand fools cannot do it.” 


बहुद्वारस्य धर्मस्य सूक्ष्मा दुरनगा गतिः। 
तस्मान्न वाच्या ह्वोकेन बहुज्ञेनाऽपि संशय ॥ . 
Baudhayana Sutra, I. 1. 13. 


“Narrow and difficult to find is the path of the sacred law, 
towards which many gates lead. Hence if there is a doubt, it must 
not be propounded by one man only, however learned he may be." 
The Sutrakar then deals wiih custom as a source of law. Custom 
of course presupposes the juristic sentiment of people, and certain 
external, constant, and general acts by which it is shown. It takes 
its birth in some need felt by the Society; and satisfaction of such need 
might have been obtained, in the beginning, through some transitory 
and isolated acis gradually giving rise to a general conviction of the 
necessity cf such satisfaction. The acts would develop into a custom- 
ary law of people. Custom thus necessarily involves two conceptions; 
first. the conviction, and secondly, the constant and general use; and 
these two bear to each other the relation of a basic principle and an 
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external expression. It is thus formed under the influence of daily 
recurring circumstances of social life and is preserved by social tradi- 
tions, recording most faithfully the characteristics. And such customs 
are apt to remain confined to some portion, or to some single section 
of sociely, being fostered by its opinion, and might obtain even at a 
time when the frame of society has already expanded and has been 
in part remodelled. | 

li has been observed that, according to the philosophical doctrines 
of the Vedic Rishis, legality of a custom Nes in the fact that a need for 
the act 18 felt, and that repetitions of the same have not been followed 
by any untoward result. ‘The demand shows that it is not inconsistent 
with nature, and repetition with napunity ensures 113 consistency with 
law. 

According to Baudhavana practice or custom is authoritative only 
in the locality where it is found, and must not be practised anywhere 
else : 


पञ्चधा विश्रतिपत्तिदक्षिणतस्तथोतरतः। 
Baudhayana Sutra, I. 2. i. 


‘‘ There is a dispute regarding five practices both in the south 
and in ths noth.” 


इतरदितरस्मिन्‌ qu दुष्यतीतरदितरस्मिन्‌। 
तत्र तत्र देशप्रामाण्यमेव स्यात्‌ | 
Baudhayana Sutra, I. 2. 5-6. 


“He who follows these practices in any other country than 
where they prevail, commits sin. For each of these customs the rule 
of the country should be considered the authority." 


He seems to have an inclination to restrict it further; for he 
cites Gautama for the proposition उभयंचैव नाऽद्रियेत। शिष्टस्मृतिविरोधदर्शनात्‌ 
शिष्टागमविरोधदर्शनाच्च | (Baudhayana Sutra, T. 2. 8-9) that ““ one should 


not take heed of either, because they are opposed to the tradition of the 
Sishtas.’’ Indeed he names only शिष्टागम as the source of law. The 
Sishtas are those ° who, in accordance with the sacred law, have 
studied the Veda together with its appendages, know how to draw 
inferences from that and are able to adduce proofs perceptible by the 
senses from the revealed texts." Sishtas being thus well versed in 
the Vedas must be taken to have knowledge of law; and so, if any 
practice is explicitly condemned by them it cannot be deemed authori- 
tative. When custom confliets with any express provision in the three 
principal sources of law, it cannot prevail. 


Baudhavana also seeks for the maintenance of status quo 
through law. His Brahman, Ksatriya, Vaisva and Sudra, all were 
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born to occupy their appointed places in the society, and virtue consists 
in keeping to their proper places.’ 

Tt must have been noticed that both Gautama and Baudhayana 
identifies knowledge with virtue. With them ‘ to know the law is to 
observe it." Vasistha, however, seems to thiak otherwise. He says: 


“अथातः पुरुपनिःश्रेयसार्थ धर्म्मजिज्ञासा । ज्ञात्वा चान्‌ तिष्ठन्‌ 
धाम्मिकः। प्रणस्यतमो भवति लोके प्रेत्य च स्वगं ठोक समइनते । 
Vusistha Samhita, 1. 1-8. 


“Now, therefore, the desire to know the sacred law for their 
welfare in men.” 

“ He who knows and follows the law is a righteous man. He 
becomes most worthy of praise in this world and after death gains 
in heaven ° (8. B. E., Vol. NIV, p. D. 


The desire to know the law arises in man as a result of his desire 
for welfare. Law, if followed. will be conducive of this welfare. But 
there is a possibility of a man’s not following the course sanctioned by 
law even after having acquired a knowledge of it, and hence when the 
learned in law practise it as well, then alone they become praiseworthy. 


According to Vasistha '' the sacred law has been scttled by the 
revealed texts and by tradition” : श्रुतिस्मृतिविहितों धर्म्मः, On failure of these 
two “the practice of the Sishtas has authority : तदलाभ farar: प्रमाणम्‌ 
(Ibid., T. 4-5). छिपा he whose heart is free from desire is called a 
Sishta,’’ and '* acts sanctioned by the sacred law are those for which no 
worldly cause is perceptible.” ®© As regards custom it is authoritative 
only in the absence of revealed texts and only so far as they obtain 
amongst a special class of people.” 

We have already adverted to the early existence of legends 
according to which the Vasistha Pharma Sutra was considered to be a 
work composed by the Vedic Rishi Vasistha,or at least to contain the 
sum of his teachings, ou the duty of men. 1t has indeed been found 
out by George Buhler that there is some truth in these legendary 
sayings, and in this respect hg accepted the opinion of Govinda Swamin 
the commentator of Baudhayana.”” 

It will be remembered how the Vedic Rishi prayed. that ‘‘ when 
through our want of thought we violate Thy laws, punish us not, O God, 
for that iniquity,” 1! being of opinion that only wilful violations of law 
should be met with punishments. The Rishi thus in effect separated 
the juristic and the moral order from the physical, and it has been seen 
how, without a conscious clarification of the confusion, these Vedic 
Rishis arrived at ihe same ultimate result through a gradually 
developing conception of a supreme God placed even above order, even 
above gr 1१ 
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As follower of this Rishi, the author of this Dharma Sutra says 


अनभिसन्थधिकृते प्रायश्चिउमपर।धे अभिसन्थिकृतेप्यके | 

Vasistha Samhituy XX. 1-2 
Some doubt that act done unintentionally, though may not constitute a 
punishable offence, vet may not be devoid of all effects. The confusion 
of the moral and juristie with physical order still persists; aud as the 
result of this confusion these philosophers cannot ignore such acts 
altogether, only on the ground that the clement rendering these 
punishable is wanting. 

Vedic Rishi Vasistha is not indeed propounding any revolutionary 
principle when he is distinguishing intended results from accidental 
happenings. ‘The tendency to this distinction seems deeply ingrained 
m human nature. Yet we all know that in other systems also '' law 
in its earliest days tries lo make men answer for all the ills of an 
obvious kind that their deeds bring upon their fellows.” he harsh 
attitude of the ancient criminal law is now well known and the 
emergence aud the gradual developinent of the mens rea concept would 
noi, I believe, require here any deiailed statement from me. When 
punishment was in the hands of the priests it took the form of an 
expiatory rite, and traces of ‘ explative theory °’ are still left in the 
language of some of the cases. ‘fhe old notion seems to have been that 
punishment was necessary as a just retribution or requital for 
wickedness. But since omniscience is required for divine justice, it is 
necessary to support social justice upon a utilitarian rather than upon a 
divine basis, 

It would be out of place to examine the rationale of mens rea in 
this connection. 1 would only point out that even now the relation of 
knowledge to guilt is a highly variable factor 


Before entering upon a discussion of the philosophical views of 
law that can Le gathered from these various sutras we must say a word 
about Apastamba Sutra which has been declared as possessing a special 
interest bevond that attaehing to other works of the same class. The 
discovery of Apastamba’s aphorisms enabled Professor Max Muller to 
dispose finally of the Bralmanical legend according to which Hindu 
society was supposed to be governed by the codes of aucicot sages, 
compiled for the express purpose of tying down each individual to his 
station, and of strictly regulating even the smallest act of his daily life 
It enabled him: not only to arrive at this negative result, but also to 
substitute a sounder theory, the truth of which subsequent investiga- 
tions have further confirmed, and 10 show that the sacred law of the 
Hindus has its source in the teachings of the Vedic Schools, and that 
tLe so-called revealed law codes are, in most cases, but improved 
inetrical editions of older prose works which in the first instance, were 
destined to be committed to memory by the young Aryan students, and 
to teach them their duties.’’ 1 
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Apastainba was a great puritan and an individualist. His puritan 
cpinion regarding the substitutes for legitimate sous and his 
reasoning against the rule of Primogeniture would indeed secure for 
him a position of special interests amongst the Sutrakars. It will indeed 
be beyond our purpose to discuss these provisions of law. But the 
reasoning which this Sutrakar advances jn opposing Prinogeniture is 
interesting. and must not be left unnoticed here, The author says : 


अथापि नित्यानुवादमविधिमाहुर्न्यायविदो यथा तस्मादजावय: 


qai सह चरन्तीति। तस्मात्‌ स्नातकस्य Wu रेभायतीव | 
Apastumba Sutra, IL. 6. 11. 13. 


'* But to this plea in favour of the eldest 1 answer: now those who are 
ucouainted with the interpretation of law declare a statement of facts 
not to be a rule; as fot instance: Therefore amongst cattle, goats and 
sheep walk together; (or the following). Therefore the face of a 
learned Brahmana (a Suataka) is, as it were, resplendent.” 

‘It is difficult," says Apastamba, ‘to learn the sacred law from 
the letter of the Vedas only but by following the mdications given in 
the Veda it is easily accomplished: gig T ध£मंसमाप्ति: समाम्नातेन। लक्षणकर्मणात्त्‌ 
समाप्यते y Clpastumba Sutra, I 11. 29. 13). From this Professor 
Sarvadhikary concluded that according to this sage ‘the source of 
forensic law must be sought for elsewhere than in the Veda. It was 
the result of progress and the creature of circumstances. Social wants 
created it, and social advancement watched its formation and developed 
its proportions.” 7 

Professor — Sarvadhikary further says:  “ Apastumba was 
revolutiomst to the backbone and was determined to replace the old 
order of things by more refined and civilised institutions." 

These Sutrakars almost invariably begin by enumerating the 
sources of liw. Tt is indeed of supreme importance for a man to 
determine beforehand. with all possible precision what are the rules 
which govern him, and what are the rights they give him and the 
obligations they charge him with. The determination is possible only 
when these rules have become objective and have assumed specific 
forms. ‘‘ These objective forms of legal wishes which serve to indicate 
the obligatory character of the rule are called ‘ Sources of law '.""!* 
It remains to be seen whether our Sutrakars defined sources of law in 
this sense, or whether to them these were mere means of knowledge, 


ज्ञापकहेतुः, or mere historic monuments. 


When Gautam: says the Veda is the source of the sacred law he 
seems not only to inform us that these are the means of knowing what 
law is, but also to indicate the obligatory character of the rules to be 
found there. His Veda is, as it were, the authentic text of the divine 
enactment. The tradition and practice of those who know the Veda 
will be sources of law only as affording means of knowledge. In the 
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majority of cases, such tradition, such practice, would be 11 accordance 
with law; for one who knows law cannot fail to follow it in practice. 
This however does not exclude the possibility of all deviations, for. 
दृष्टो धर्मव्यलिक्रम: साहसञ्च महतां। (Gautama Sutra, I. 1. ॐ). And so 
all traditions, all practices shall not, as such, have the force of law. 

Vasistha and Baudhayana however seem to look upon all the 
three sources enumerated by them as authoritative, each succeeding 
source supplementing the preceding ones. The practice of the Sishtas 
is a source of law inasmuch as it gives obligatory rules of action and 
its authority is not derived fron: any prior source. 1n defining Sishta to 
mean only a person whose heart is free from desire, Vasistha seems to 
look to free heart as the ultimate source of law, a heart free from desire 
being able trulv to rellect the divine reason governing the universe. 

Baudhayans too defines Sishtas as those who are free from envy, 
free from pride. contented with a store of grain sufficient for ten days, 
free from covetousness, and freo from hypocrisy, arrogance, greed, 
perplexity and anger; and envy, pride, discontent, covetousness, 
hypocrisy, would all be the outcome of desire. 7 The Philosopher to 
whom virtue was teachable, who identified knowledge with virtue, 
could only add that those, who, in accordance with the sacred law, have 
studied the Veda together with its appendages, know how to draw 
inferences from that, and are able to adduco proofs, perceptible by the 
senses from the revealed texts,’ are the Sishtas. 

Apastamba also looks to the Vedas as the ultimate source, but he 
seems to look upon the Vedas only as the source of knowledge; the 
immediate authority for Jaw, and in this sense the real source of law 
being the समय: the agreement, of the learned: धर्म्मज्ञसमय: प्रमाणं वेदाश्च | 
(Apastamba Sutra, T. 1. 9). Everything found in the Vedas 18 not 
binding as law; the Vedas also contain mere statements of facts; and 
it is for those who are acquainted with the interpretation of law to 
declare what is law and what it is not. 

It may not he altogether ont of place to notice here how Manu 
viewed the matter. According to him 

वेद: स्मृतिः सदाचारः स्वस्य च प्रियमात्मन: | 
एतच्चतुविधं srg: साक्षाद्धर्मस्य लक्षणम्‌ || 
Manu Samhita, 1T. 12. 

“The Vedas, the Smriti, the usage of good men, and what is 
agreeable to one's soul. the wise have declared these to be the fourfold 
indices of dharma.” 

As we shall sce later Manu looks upon these as sources in the 
sense of authoritv. 
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We have already noticed how the Vedie Rishis viewed the law as 
the ordering principle of the universe a'd hence of the human relations. 
ryt, ° व on Le oe clares , f गत: f - T. f À 
Taituirya Sruti declares धर्मा विश्वस्य जगतः प्र तिष्ठा--धरम; (Law) is the support 
of the entire world. : 


The contents of law according to these Sutrakars is, as has been 
noticed, human welfare. The theory of welfare or utility 15 indeed the 
mot mportanti among the theories resting upon a practical foundation. 
The two notions cf utility and welfare, though often used as synonymous 
are nol in ali respects identical; the notion of welfare being more 
comprehensive than that of utility. 

Welfare does not necessarily mean worldly advantage and utility; 
and in faet it does not bear that sense with these Sutrakars. This lfe 
only forms a small fraction of an immensely vast future life; welfare 
indeed is utility in that extensive whole existence. 

Welfare thus would not admit of determinat.on by a reference to 
any earthly advantage, and experi knowledge would be cssential to define 
that which would be conducive fo this bliss. These Sutrakars never 
regarded sensuous delights as leading to spiritual pleasures,-—as 
constituting the real happiness. Nav, the Hindu philosophers scarcely 
ever advocated such hedonist'e theories. Their happiness also implied 
a state of pleasure; but a constant state of pleasure alone would be 
worthy of that name. 


In the Kathopanishad we are told : 


अन्यच्छु योऽन्यदृतैव प्रेयस्ते उभे नानार्थ qud सिनीतः। तयोः श्रेय आददानरय साधु 


भबति हीयतेऽर्थाद्‌ य॑ उ प्रयो वृणीते ॥ 
Kathopanishad, Y. 2. 1. 


“The good is different, the pleasurable is different; they both 
induce a man to diverse kinds of activities; among the two, he who takes 
up the good attains welfare: but he who selects the pleasurable misses it.” 


This distinction between ' Sreva’ ond ' Preva ' may, indeed, be 
compared with Plato’s distinction between “pure” and ‘impure’ 
pleasures. According to Plato pure pleasnres are distinguished from 
i:npure ones by reason of the ‘fact that they contain no admixture of 
pain. Many pleasures are dependent for their pleasantness upon the 
degrce of the preceding dissatisfaction to which they are relative. 
These are impure pleasures. The pleasures which are not dependent 
on any need are pure. These are pleasures of the mind and the 
spirit. Plato's recommendation of such pleasures are based on their 
immunity from the drawbacks both of the craving that comes before 
satisfaction and the satiety that succeeds it. These are m no sense 
determined bv, or dependent upon. any preceding state of need, or a 
preceding experience of pain. 
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According to our Rishis 
“उभे तोरत्वाऽगनायापिपासे 
शोकातिगो मोदते स्वर्गलोके u^ 
Kathopanishad, 1. 1. 12. 


“ Having got rid of both hunger and thirst and freed from sorrow 
thev enjoy m heaven (The Gods in heaven are immune from death 
or old age 

According to them : 

TIT GAIT ATAT 
स्तौ सम्परीत्य विविनक्ति धीरः। 
श्रेयो हि धौरोऽमि प्रेयसो वृणीते 
प्रेयो मन्दो योगक्षेभाद्‌ वृणीते ॥ 
Kathopanishad, 1. 9. 2. 

‘ Both ‘Sreya’ and ‘Preya’ attach men, but the wise, examining 
them carefully, discrnninate between the two; the patient prefers the 
good to the pleasant, bul the fool of short intelligence. embraces the 
pleasant through greed and retention (of pleasurable things in life) 

‘ Preya ' has the drawbacks both of the craving that comes before 
satisfaction and the satiety that succeeds it. Attempt to secure 
happiness by means of a succession of pleasures of this category 
is ax unsatisfymg as the attempt to get a light at night by 
striking a succession of matches. Again most of the Prevas are limited 
goods also in the seuse that the realization of any one of them by one 
precludes the achievement of that same one by another. The extent 
to which one ucquires money or exercises power is ipso facto the extent 
to which another does not. Further, when achieved, they are found 
to be profoundly unsatisfying: the appetite for them grows with what 
it feeds on. Most of the purposes which men set before themselves 
for achievement m this world are for one reason or another found to be 
unsatislymg 

But our Hindu sages recognized purposes which extended beyond 
this world: they recognized a moral purpose realized in the pursuit 
of dutv and resulting in the strengthening of character. or a religious 
purpose to be fulfilled in the long run by the achievement of salvation. 
These were exempt from the strictures which purely worldly ends 
provoked. Our sages did not fail to observe that there are certain 
impuises in human nature which are not satisfied by a lite of self- 
seeking and which cannot be accounted for by any worldly standard. 
Indeed, judged by the criteria of profit and expediency they may stand 
revealed as pure folly. Why should one, for example, sacrifice oneself 
in any way if there is no standard other than the hedonic, if worldly 
goods are the only goods to be taken into account, unless the explana- 
tion of our life here is to be found in another life elsewhere, in terms 
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of which this life receives its meaning and from which it derives its 
justification? The aucient Hindu sages always insisted that there is 
another world and that our conduct should not be determined by “the 
ephemeral standard of the here and the now," but by the standard of 
the lasting satisfaction of eternity. 

Our ancient Rishis say : 

ग्रात्मानं रथिनं विद्धि शारीरं रथमेव gi 
afa तु सारथि विद्धि मनः प्रग्रहमेव च॥ 
इन्द्रियाणि हयानाहुविषयांस्तेषु गोचरान्‌ | 
आत्मेन्द्रियमनोयुक्‍तं भोक्तेत्याहुमंनीषिणः॥ 
यस्त्ववज्ञानवान्‌ भवत्ययुवतेन मनसा सदा। 
तस्य न्ट्रियाण्यवश्यानि दुष्टाश्वा इव सारथः॥ 
यस्तु विज्ञानवान्‌ भवति युक्तेन मनसा सदा | 
तस्येन्द्रियाणि वश्यानि सदश्वा इव सारथेः N 
Kalhopanishad, Y. 3. 36. 
` Know the soul Gudisidual Jivatiuan) to be the master of the 
chariot, the body as chariot, intellect as charioteer, and the mind as the 
ren. (Apparently Jivatina acts as a means to an end, i.e., Paramat- 
man, though the two Atmans are practically the same.) 

“ The senses are said (by the sages) to be the horses, the objects of 
senses are alleged to be their guiding poths, and the sages call Him the 
enjoyer when united with the individual soul, senses, and the mind. (In 
fact, the Paramatman is the combination of all-Jivatman and body.) 

“ But he who is unwise on account of his mind being unconscion- 
able, his senses become uncontrollable lke the wicked horses of a 
charioteer. 

“ But he who is wise on account of his mind being conscionable, 
his senses become controllable like the good horses of a chartoteer.”’ 

The end of law 18 as has already been said, the maintenance of 
order and harmony in the universe; and this would be possible, according 
to these Hindn law givers, only through the preservation of the existing 
social iustilutions 

It might be noticed here that in other ancient systems of law 
also there has been a tine when the maintenance of social status quo 
has been looked upon as the end of law. In the Greek system, for 
example, we find similar theories of the end of law. The idea of 
maintaining social order through law is fully developed in Plato. But 
unlike our Sutrakars Plato did not regard the existent social order as 
what it should be. Re-classification of the people was deemed 
necessary; and when the classification and assignment of individual« 
to classes had heen completed, the law was to keep them there. It 
was not a device to set him free that he might find his own level by 
full competition with his fellows and free experiment with his natura! 
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powers. lt was a device to prevent such disturbances of the social 
order by holding each individual to his appointed place." ! A shoe- 
maker 13 to be only a shoe-maker aud not a pilot also; the farmer is 
to be only a farmer and not a judge as well; the soldier is to be only 
a soldier and not a man of business; and if a universal genius who 
through wisdom ean be everything, and do everything, comes to the 
city state, he is to be required to move on. 

Aristotle also puts the same 1dea in another form, asserting that 
justice is a condition in which cach keeps within his appointed. sphere. 
Indeed these ancient Greek Philosophers, like our ancient sages, were 
convinced. that in every society there must be grades, masters and 
servants, the privileged and the unprivileged, the upper and the lower 
classes. They no doubt professed to preach that justice is equality, 
but their equality was only a relative equality. They would say ‘‘ to 
those on a par, let there be a parity of treatment, but for those unlike 
In cireumstance there shall be unbhe treatment according to merit and 
service, according to worth or guilt." 7? 

Our Sutrakars also give us a similar measure of justice. Only 
they would not think of any re-classification made by some human 
agency. 

The administration of this justice is the duty of a king, and it 
Is said :— 

देशधमंजातिकूलधर्मान्‌ सर्श्वानेबेताननुप्रविश्य राजा चतुरो वर्णान्‌ स्वधर्मे स्थापयेत्‌ । 
तेषत्रपरचरतूष्‌ दण्डं धारयेत्‌ । दण्डस्तु देशकाळवर्मवयोविद्यास्थ।नविशेषेहिंसाक्रोशयोः meu: | 

Vaststha Samhita, XIX. 7-9. 

“ Det the king, paying attention to all the laws of countries, castes, 
and families, make the four castes fulfil their respective particular 
duties. Let him punish those who stray from this. But punishment 
must be awarded after due consideration of place, time, age, learning 
of the parties and the seat of injury." Similar provisions are met with 
in al the other Sutras;*’ and none of these Sutrakars forgets the 
relative castes of the parties in defining the nature and measure of 
punishment.” 

Here we come to the Sutra theory of Danda. Thev declare, says 
Gautama, “that the word Danda is derived from Damayati, he 
restrains; therefore he (the king) shall restrain themselves.'?? Accord- 
ing to Vasistha “ A thief becomes free from guilt bv entering the royal 
presence after his deed and asking to be punished; if a case worthy of 
punishment is allowed to go free, the king shall fast during one day 
and one night; and his domestic priest during three days and nights; 
if an innocent man is punished, the domestic priest shall perform a 
kricchra penance, and the king shall fast during three days and nights; 
men who have committed offences and have received from kings the 
punishment due to them, go pure to heaven, and become as holy as 
the virtuous, the guilt falls on the king who pardons an offender; if 
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he causes him to be slain, he destroys sin in accordance with the sacred 
law; it is ordained that kings become at once pure by bathing when 
thev have done acts causing death.’’** 


With Manu danda was the essential characteristic of Jaw. Nay, 
Manu even proceeded further and identified danda with law. The 
eutrakars however in their theory of दण्ड: only recognises the fact 
that force is necessary to guarantee justice. If they do not go so far 
as to declare that '' justice without force is impotent,” their theory of 
avg: at least evidences a rising consciousness of this force idea. It 
has already been noticed how according to the ancient Hindu 
Philosophers human nature was essentially good and sociable. This 
view of human nature had not yet been abandoned and so these 
Sutrakars could not, consistently with that view, declare fear to be the 
ultimate guarantee of right and duty. Yet they could not fail te observe 
how the maintenance of law and order would not be secure unless there 
were force behind. With their usual eudacmonistic doctrines they 
elevated puuishiment itself from the position of a mere vulgar threat to 
that of a sublime purifier. Punishment was necessary not fo satisfy the 
animal avenging spirit, not to threaten the future probable offenders, 
not even to correct the offender; it was necessary for the welfare of 
the offender himself; its essence lay m aots utility to the sufferer 
himself in his whole existence. Punishment had thus its own ethical 
value. 

lt must not however be thought that the various provisions of 
punishment met with in these Sutras would be deducible from this 
Philosophy. There are penal provisions in these Sutras which would 
only remind us of the tooth for tooth Jaw and would thus point to its 
low birth. These Sutrakars no doubt retained these laws, and if we 
are to deduce their Philosophy from them the story shall have to be 
differently told. But they have expressly philesophised on punishment 
and we do not wish to look behind their Philosophy. 


These Sutrakars at anv rate recognise’ the possibility of the 
assertion of law by coercion. Throughout this period their notion of 
law is attended with this idea. The necessity of the application of 
force, of course, arises only when persons decline to shape their actions 
voluntarily in conformity with the purpose of law. Hence, it 18 not 
the question of the applicability of coercion, but of the concrete 
necessity of employing it, which is naturally connected with the question 
of the sphere of action of the king. Coercion does not constitute such 
a component element of Jaw as to be, in all circumstances, inseparable 
from it: for, an ideal condition, where there would never he an oc 'asion 
for having resort to it, is not unthinkable: it only forms the reserve 
and baekground of existing law, to which it should he possible at all 


emergencies to appeal. 
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Before bringing this discussion to a close we must refer to the 
Mahabharata which forms a great store-house of information; for 
according to modern authorities, 1 forms the connecting link between 
the Sutra period and that which follows it. 


When the great war of Kurukshetra was over, when the Pandavas 


had won a complete victory, Yudaishthira, the eldest of them, could 
not reconcile hinself to the disaster and havoe cau-ed by the war, and 
a deep sense of guilt set upon him. He declined. to ascend a throne 
the path to which was so blood strewn and resolved to renounce the 
world. He was eager to live the life of a recluse being of opmion : 

- यागदादच : . पापं = IN a ge of = . 

त्यागदांच्च पुनः पापं are कत्तुमिति aia: N 

त्यागवान्‌ जन्म-परण नाप्नांतात श्रु तियंथा ।। 

Mahabharata, Santiparta, VJ. 296-81. 

“The self-abnegators cannot couinnt sin any morc, So it is said in the 
Vedas. The selfless are beyond birth and death.” This determination 
of Yudhishthira filed with cousternation his. frends and relations and 
they discussed the philosophy of THfe, their object bene to eireaiiscribe 
the rights of war. 

Qf those that took part 11) the discus aon, Arjana, Bhishina and 
Vyasa figure prominently and we shall proceed to examine thei 
sayings, 

Arjuna tells us how it is foolish on our part to give up our own 
avocalions in life and think that the hiehest achievement Jes in sell- 
abnegation.” Troe, acquisition of wealth is not possible without 
infringing on others interests; true, we do not find anv gain of wealth 
Without injuring others—q पथ्यामोऽनभकृतं घनं किञ्चित  aafszum | 

| 1 
(Mahabharata, Santiparra, NHL 80). Yet this wealth is of much 
Anportancs to us and we must nol hesitate to have it even though by 
that we injure others. 
p f= Spoar "T थि NM UN qo EN 
एवमेव टि राजांना जयन्ति पृथिवीमिमाम्‌ | 
जः -- 0r वः " e 
जित्वा qu ब्रवते gat इद पितुर्धनम ॥ 
Ibsd., VIII. 81. 


Action, aecording to Arjuna, ° is essential in life, and only 
the ignorant fools can blame action.” 


Arjuna’s theory of punishment avg: is noteworthy. According 
to him : 
दण्ड: शास्ति प्रजाः सर्व्वा दण्ड एवाभिरक्षति। 
दण्ड: सुप्तेषु जागत्ति दण्डं धर्म्मं विदुर्बुधाः i 
Ibid., XV. 2. 
" Punishment rules all creatures, Punishment again preserves 
them all; when all others sleep, punishment keeps awake: the learned 
know punishment as Dharma (identifying one with the other)."' 
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दण्ड: संरक्षते धर्म्मं quar जनाधिप! । 
कामं संरक्षते दण्डस्त्रिवर्गो दण्ड उच्यते || 
ibid., 3. 


“Punishment maintams law and order, O, Ruler of men, and so 
also Ut secures) wealth. Punishment agam protects Desire and (so) 
Punishment is identical with faq.” Punishment is essential for the 
maintenance of Jaw and order, for the security of the community. 
lluman nature, according to Arjuna, is csse nlfially bad. Ife has indeed 
seen so much of this side of if that we would have been surprised if we 
found hin agrecing with the Vedie Rishis in counting upon the 
essential goodness of human nature. fle could not forget so 8001 how 
ferocious man was, and we are not in the least surprised to hear from 
hun angga भयादेके न खादन्ति परस्परम्‌ । Ubid., VIII. Dif we do not devour 
each other, our own nature is not responsible for that; it is because there 
Is that fear of punishment which possibly overcomes us and checks the 
free play of our mherent ferocity. There is indeed none, none in the 
four orders of life, no Brahmacharin, no Grihastha, no Vanaprasthin 
(वानप्रस्थिन्‌) no Bhikshuka, who would think of doing good had there been 
no fear of punishment. 11 they do not swerve from the true path, if they 
keep within the bounds appointed, 1 Is owing to the fear of punishment 
alone : 


ब्रह्मचारी गृहस्थश्च वानप्रस्थश्व INHAR: 
दण्डस्येव भयादेते मनृप्या वर्त्मेति ग्थिताः॥ 
नाभीतः यजते राजन्नाभीतो दातुमिच्छति । 
नाभीतः पुरुपः करिचत्‌ रामय स्थातुमिच्छति ॥ 
Ibid., 12-13. 
Fear ss thus placed very high in the seale, and is made the essential 
attribute ol juridical phenomena. Tt may be, with different individuals, 


different kinds of fear would prevail; but not a single case can be 
conceived where this clement would be altogether unnecessary : 


राजदण्डभयादेके नराः पापं न कुव्ंते । 
यमदण्डभयादेके परलोकभयादपि ॥ 
परस्परभयादेके पापाः पापं न Hore | 
एवं सांसिद्धिके लोके सर्व्वं दण्ड प्रतिष्ठितम्‌ ॥ 
Ibid., 8-6. 
“ Bome sinners refrain from sin for fear of king’s punishment, 
others for fear of Yama's punishment, as also for fear of the after- 


world. Other sinners retrain from sin for fear of cach other; and thus 
throughout the world all rest on punishment.’’ 
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अन्धे तमसि मज्जेयुर्यदि दण्डो न पालयेत्‌ । 
lbid., 7. 
" But for this fear, but for punishment, blinding darkness would 
have engulfed all.” 
This ‘character of humanity, however, seems to have been 
conceived of as after-acquired. Parasara observes : 
श्रूयन्ते हि पुराणेषु प्रजा धिग्दण्डशासना:। 
दान्ता धम्मंप्रधानाइच न्यायधर्म्मान्‌वृत्तिकाः ॥ 
Mahabharata Santiparva, 287-8. 
d धम्मंमसुरास्तात ! नामृष्यन्त जनाधिप | 
विवद्धंमाना: क्रमशस्तत्र तेऽन्वाविशन्‌ प्रजा: N 
तासां दर्प: समभवत्‌ प्रजानां धम्मंनाशन: | 
दर्पान्मानस्ततः पश्चात्‌ क्रोधस्तासामजायत || 
ततः क्रोधा भिभूतानां बृत्तं लज्जासमन्वितम्‌ | 
ह्वीश्चेवाप्यनशद्‌ राजन्‌ ! ततो मोहो व्यजायत di 
ततो मोहपरीतास्ता नापश्यन्त यथा पुरा। 
परस्परावमद्दन ASTRA यथासुखम्‌ ॥ 
ar प्राप्य तु स धिगूदण्डो न कारणमतोऽभवत्‌ | 
ततोऽभ्यगच्छन्‌ देवांश्च ब्राह्माणांश्चावमन्य ह॥ 
Ibid., 10-14. 
This is also the proper place to examine the theory that has been 
placed in the mouth of Bhisima on this occasion. 
Bhisma says : 
नैव राज्यं न राजासीन्न च दण्डो न दाण्डिक:। 
धम्मणेव प्रजाः सर्व्वा रक्षन्ति स्म परस्परम्‌ || 
पाल्यमानास्तथान्योन्यं नरा धम्मेण भारत | 
खेदं परम्‌पाजग्मुस्ततस्तान्‌ मोह आविशत्‌ ॥ 
ते मोहवशमापन्ना मन्‌जा मन्‌जर्षभ | 
प्रतिपत्तिविमोहाच्च धम्मंस्तेषामनीनशत्‌ ॥ 
नष्टायां प्रतिपत्तौ च मोहवश्या नरास्तथा । 


छोभस्यवशमापन्नाः wed भरतसत्तम | 
Ibid., LVIII. 14:17. 


तांस्तु कामवशं प्राप्तान्‌ रागो नामाभिसंस्पृशत्‌ | 

रक्ताश्च नाभ्यजानन्त कार्य्याकार्य युधिष्ठिर ! ॥ 
Ibid., LVIII. 19. 
“ Originally there was no kingdom, no king, no punishment, no 
punisher. People then protected each other by law and law alone. 
Men thus preserving each other by law ultimately got tired and 
delusion occupied them. 0, Prince of Men, these men being thus 
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overpowered by delusion, delusion destroyed Discrimination and 
Dharma. Thus with the destruction of Discrimination and being 
under the sway of delusion, all became subject to Avarice. Them, 
who thus became subject to .leurice, Lust overpowerod, and O, 
Yudhishthira, heedless to the propriety of acts they became attached to 
them.” 

But how could people cmerge out of this hopeless condition? 
Bhisma does not go the length of conceiving an inconceivable covenant 
between them who were thus devoid of all discrimination. Order had 
to be established, and it was established through some superior 
intervention. This chaotic state of human society very soon attracted 
the notice of the Gods and thev observed it with horror: 


नष्ट ब्रह्माणि धम्म च देवांस्त्रासः समाविशत्‌ । 
ते त्रस्ता नरशाहूल ! ब्रह्माणं शरणं यय: N 
Ibid., 99. 
“They approached ज्रह्मन्‌ «and prayed that the natural order 
that emanated from Himself might not thus be destroyed :'' 


त्वत्‌ूप्रभावसमत्थो$सौ स्वभावो नो विनश्यति। 
Ibid., 21 


“In comphauce with this request of the Gods, Brahmana, out of his 
own intelligence, produced a hundred thousands of chapters (of a 
code of law) wherein he described in details Dharma, Artha and Kama :”’ 
ततो$ध्यायसहस्राणां शतं चक्रे स्ववृद्धिजम्‌ । 
यत्र धम्मंस्तर्थेवार्थः कामश्‍चेवाभिर्वाणत: i 
Ibid., 29. 
We are not concerned with the story as to how this voluminous 
Code became more and more attenuated in its course of transmission. 
All that we need notice here is that according to Bhisma this great 
code was intended to be handed over to one who was to rule the people 
according to its precepts; and so this code was originally designed more 
to help the ruler than the ruled. A ruler was necessary; for in an 
anarchical state, '' people would devour each other even as the fish in 
rater do, the stronger eating up the weaker :” 
अराजकाः प्रजाः पूर्व्वं विनेशरिति नः श्रृतम्‌ । 
परस्परं भक्षयन्तो मत्स्या इव जल कृशान्‌ di 
Ibid., LXV. IT. 
तस्माद्राजैव कत्तंव्यः सततं भूतिमिच्छता | 
न धनार्थो न दारार्थस्तेषां येषामराजकम्‌ ॥ 
Ibid., 13. 
'' Anarchy would not benefit even the sinners, for two would rob one and 
the two again would be robbed by many.” 
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पापा ह्यपि तदा क्षेमं न लभन्ते कदाचन | 
एकस्य हि द्वौ हरतो amu बहवोऽपरे ॥ 
Ibid., 14. 
So Bhisma did not characterise human nature as essentially bad. 
Originally and essentially it was good; but it became bad in time, 
through external influences. It seems, he attempted a reconciliation 
of the two conflicting views. 


Jt has been said above that according to Bhisina men could 
emerge out of the state in which they would devour each other through 
the intervention and influence of the Gods. At enother place however 
the same wise man says :— 

अराजकाः प्रजाः पूर्व्वं विनेशुरिति नः श्रुतम्‌। 
परस्परं भक्षयन्तो मत्स्या इव जले HAT | 
समेत्य तास्ततश्चक्रः समयानिति नः श्रतम्‌ ॥ 


Ibid., 17. 
वाक्शूरो दण्डपरुषो यश्च स्यात्‌ पारजायिक: | 
यः परस्वमथादद्यात्त्याज्या नस्तादृशा इति॥ 

Tbid., 18. 
विइवासार्थञ्च स्वेषां वर्णानामविशपतः। 
तास्तथा! ममयं कृत्वा समय नावतस्थिरे ॥ 

Ibid., 19. 
सहितास्तास्तदा जग्मुरसुखार्ताः पितामहम्‌ i 
अनीश्वरा विनश्यामो भगवन्नीश्वरं दिश ॥ 

’ Ibid., 20. 


“In ancient days the anarchical people were destroyed, eating up 
each other, even us the fish in water, the stronger doing unto the 
weaker. They then gathering together covenanted: A republican 
form of government was the result :"' 

विश्वासार्थञ्च सर्व्वेषां वर्णानामविशेषतः | 
तास्तथा समयं कृत्वा समयनावतस्थिरे i 
Ibid., LXV. 19. 

But this was done only as a temporary measure; and these people 
seem to have been conscious of the fact that such a covenant would fail 
to produce any permanent result. They therefore approached the 
Creator : 

सहितास्तास्तदा जग्म्रसुखात्ता: पितामहम्‌ | 
1017., 20. 
and it was this पितामह who ultimately gave them a king. It will 
he of some interest to notice here that, even though thus given by the 
supreme God, the ultimate authority of the king lay in the consensus 
of opinion of the people. For, being thus approached by men, God 
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asked Manu io rule over them. But Manu would not accept the 
responsible office saying :— 
विभेमि कर्म्मणः पापाद्राज्यं हि भृशदुष्करम्‌ | 
विशेषतो HASAN मिथ्यावृत्तेष्‌, नित्यदा ॥ 
lbid, 23. 


He, however, could ultimately be induced to accept the office only 
on the assurance of the people themselves who said :-~ 


Soo WT भे: विधास्यामो धनं aa 
पशूनामधिपञ्चाशद्धि रण्यस्य ada च ॥ 
धान्यस्य दशमं भागं दास्यामः कोषवद्ध॑नम्‌ | 
कन्यां शुल्के चारुरूपां विवाहेषूद्यतासु च ।। 
मुख्यन शस्त्रपत्रेण ये मनष्याः प्रधानतः | 
भवन्तं तेऽन्‌ यास्यन्ति महेन्द्रमिव देवताः ।। 
Ibid., 93-25. 

Here is then the conception of the social order, as the result, not 
of rigid natural relations or of divine commands, but of conscious 
human contrivances. The state was thus an artificial structure, the 
organ for satisfying conscious human wants, and capable of being 
constructed and perfected. 

Tt will be pertinent in this connection to enquire what reasons 
from time to time have been assigned in the modern world for the limits 
and moral preponderance of public power, as contrasted with the claims 
of individual liberty and of private aims,—how the question of the 
origin of human comaunities has been sought to be solved and how 
the origin of their concentrated consciousness and capacity for action 
has been sought to be accounted for. 

We shall start with that conception of the state according to 
which it was derived directly from the will of individual men. In 
connection with this conception the discussion of the origin of the 
state presented itself, besides, ax the solution of the problem how it 
was that such consciousness and force could spring from the will and 
consent of the individuals so as to exceed, not only in the matter of 
quantity, but also of quality, thé combined consciousness and foree of 
all the individuals. 

The conception of the origin cf the state prevailing throughout 
the whole of the Middle Ages and through the greater part of our own 
age has been invariably connected with some metaphysical proposition 
accepted as an a priori truth. The proposition that every individual 
has an absolute value and purpose of his own, and is consciously free, 
on the one hand, and, on the other, the conception of the Divine 
institution of the order of the world and of its embodiment im some 
certain external organism, were received as indubitable fundamental 
doctrines. As a consequence, the problems cancerning the formation: 


928—1858 B. 
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of self-cousciousness of the community, as well as touching the sources 
of authority presented themselves in a metaphysical garb, and their 
solution involved. the reconcilement of some secmmg logical contra- 
dictions. ‘ 

indeed history can give us no direct answer to the question of 
the origin of the state. For it 15 impossible to draw inferences con- 
eeriing movements which took place before the life of the state began 
from the changes oecupying in the hfe of a state: history itself cannot 
explain backward beyond the existence of the state. 

New states had, Ww ids true, arisen, and are continually arising 
before the eyes of history; but they are invariably. formed from the 
elements 01 antecedent states, and under the influence of existing 
mstitutions having the characteristic of state. 

The notion of the state, and the directness of tts powers, become 
clearly defined and highly perfected, whenever the constitution of the 


- 


body of the state no longer permits the arraving of the material forces 
against each other, and. in lieu thereof, substitutes rules more and 
more general m nature, rales which refer not only to single action 
and individual aims, but embrace general conduct and permanent 
interest. Differentiation as to the interest of the society or commu- 
nity becomes distinguished from individual private interests. The 
consciousness of the state with respect to its own circumstances, its 
activity, and tasks, increases uniformly with the growth of the 
consciousness of its own members with regard to their relations to 
the state. 

it will be bevond my purpose to review here the various theories 
of the origin of state. 1 would only notice here the conception of the 
state of nature and a few of the contractual theories of the state origin. 

The writers on the theory of contract proceeded. on the 
assumption of a supposed state of nature. Some assumed the state of 
nature to be imperfect and replete with ills; others took it to be 
contented and happy. The dismal or the cheerful view of the state 
of nature was taken according as the theorists occupied the standpoint 
of absolutism, or, at all events, that of the overwhelming importance 
of the sovereign power, or as thev assumed the task of vindicating the 
supremacy of the people. "Phe ready reception of either of these 
views was, however, influenced also by other circumstances with which 
we are not much concerned here. 

The essential features, however, of any conception of the state 
of nature consist in this: that the individuals in a condition of nature 
were ulwavs imagined as independent, free, and not connected by any 
tie with sach other except that of blood, but vet were invariably 
invested with the same mental qualities which individuals possess as 
a heritage of historical development, * 

We need not stop here to poini out the contradiction contained 
in the last proposition, Nor need we enquire how it is that it struck 
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no one as being strange that the transition. from the state of natur 
(o that of society was accounted for by a were contractual agreement 
It is, however, tremendously important that we should know precisely 
what are the theories which the existing national states still believ 
and follow. A knowledge of this alone can place us in a position to 
predict, though roughly, how in a given kel of circumstances they 
will act. We musi avoid every approach that only points to the 
eclectic opportunisin. of power politics. The philosophical assumptions 
underlying the different peoples and governments of the contemporary 
world cannot be ignored for our present purposes. We must all be 
equipped with an intellectual realism grounded in a philosophical, 
economie and political theory which defines what we stand for, if we 
are not prepared to waste our power aud influence in the contemporary 
world. 

Fhe so-called democratic countries of the contemporary world are 
still led by the Lockean, Huiniean, Jevonean Philosophy, mterspersed 
with Church of England or Roman Catholic, Aristotelian philosophical 
assumptions. "Phe Soviet Russia follows the Marxian philosophy as 
expounded by Lenin. 

According to Loche the condition of nature is uot identical with 
that of war, but the latter may verv easily arise. from it, and the 
avoiding of this is a great reason why men should leave the condition 
of nature and enter society, where every member is no longer his own 
judge, but the community becomes the fixed, permanent. and impartial 
judge, and the common judge of all, in conformity with rules equal 
with regard to everybody. The protection of property forms specially 
an object of uniting info a state, for without it the maintenance of 
peace would be impossible, the state of nature being Iu this very respect 
most defective m affording snech protection. Whenever then, the 
mass of men, by the consent of every man, formed the community, it 
formed at the same time the community into a body possessing the 
power to act as one body, which means nothing else but the rule of 
majority. According to Locke a second contract was not at all 
necessary to establish the state. 11 was Locke's philosophy which 
prepared men in Groat Britain as well as in the United States, after 
giving expression to their own opinions to accept the verdict of the 
majority and which so modified the theory of religious values as to lead 
them to regard toleration, not merely toward other Protestant sects 
and even toward Roman Catholic Christians, but also toward all other 
religious faiths. as a positive good. As George Travelian writes 
‘ Locke's argument that toleration was not merely politically expedient 
but positively just and right, became generally accepted as the 
eighteenth century went on.” 

According to Locke, everyone, in agreeing with others to form 
a state under a common government assumes the obligation towards 
everv other member of that society to accept the determination 
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of the majority, aud to recognize ib as final. Although men, m 
beconung members of the state, yield up the equality, liberty, and 
executive power which belongs to them in a state of nature, and place 
them into the hands of the society, to the end that they shall be used 
for the good of that society, yet as this is done by everyone with the 
intent of better guarding himself, his liberty and his property, the 
society or state formed by anen can never extend further than the 
common Weal. Jence, whoever is invested with the sovereign power 
of the state is bound to rule in accordance with fixed and permanent 
laws, which being declared and known to the people, must be adminis- 
tered through an impartial and upright judiciary; and is not permitted 
to employ the power of the conmiunity within the state except for the 
purpose of executing the law, and, without the state, merely to punish 
mjuries done to it, or to defend it against foreign attacks. 

It seems that Locke identifies the sovereign power with its 
depository, the ruler, and finding it reasonable that the power of the 
latter should be limited, looks upon the sovereign power itself as tuted 
and thus confounds the louis of the rights of the supreme power with 
the conditions of the expediency of asserting it. 

Rousseu s Soctal Contract consists m this that every one enlists 
his person and all his strength im the service of the community under 
the supreme direction of the general public will and enters into. the 
body of the whole as its inseparable component element. From this 
social contract arises the sovereign power or the sum of the whole, in 
which every one has. so to say, covenanted with himself, and is 
therefore bound in two directions, namely, as a member of the sovereign 
power with regard to the particular individuals, and as a member of 
the state with regard to the sovereign power. But the sovereign power, 
as such, cannot, under anv circumstances, be bound with regard to 
any one. 

This doctrine of the sovereignty of the people rendered the theory 
of Rousseu attractive, not because it had been satisfactorily proved, but 
because he replaced the notion of the state, a notion which had well 
nigh merged into that of the ruler, by the notion of the nation, and 
insisted upon the absoluteness of the aim of the state, as being the 
public aim. 

The practical and immediate effect. and importance of ideas does 
not depend upon their truth: at least not upon the sense in which 
thev were conceived as truths by their authors and propagators, but 
upon their aptitude for being able to express wants felt by some large 
groups of men. 

It may be noticed here that this confusion of the sovereign 
power with the ruler is not without practical significance. As soon 
as there is government, some men have more power than others and 
we know what love of power means. लाए soon, although primitive 
impulses towards social co-operation still exist, they are immensely 
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reinforced by the power of the government to punish those who disobey 
it. Soon only a minority at the top of the social scale need any 
psychological mechanism towards social cohesion: ‘Phe rest, the 
majority, the mass merely obey. 1t does not matter that large parts of 
the population become unhappy so long as this conditión. of wide- 
spread suffering does not prevent the prosperity of the state, leaves 
unuupured the enjoyment of 11७ by the holders of power. 

This is roughly the theory prevailing in the Democratic Wor'd 
as to how anr ?ssociation. develops into a state. 

We have noticed above the Hindu theory of the origin of the 
slate. Hand in hand with the question of the origin of state, and, from 
what cause it arises, there presents itself the question of its am, and 
the purpose foc which it was formed. For, from the moment that 
the state was considered to be artificially constructed, as the result of 
conscious activity, either divine or haman, the purpose directing that 
activity necessarily became a subject for investigation. Indeed. fitness 
of purpose is nothing more than a consideration of human mterests, 
Whether these are imagined to have been previously marked out by the 
deity or to be conceived. by nature, or whether they are drawn from 
the experience of mankmd, and are developed in human consciousness. 
[Cas a remarkable psvchological phenomenon that 1111113 egotism makes 
him look upon 521 as the ceutre of the world. ‘This consciousness, 
originating. in his primitive self-assertion, does not cease till. he 
yradually learns that this conception was arrived. at by objectising the 
factors of his own activity, and that dus existence as but co-ordinate 
with that of other things. all equally subject to the general law of 
causality. And this self-centred conception makes man seek, in the first 
place, and in the reahos of nature, the means fitted to design. 
Consequently, teleological explanation is always, from the first attempts 
at philosophising, the principal foundation of every scientific 
exposition. 

Phe plilosophs of law and civil society thus embraces also. the 
aim of human commmnnities, and especially that of the state, ‘Plas aun 
appears as an object, not only of curiosity with reference to the 
investigation of the secrets of the purpose embodied in the order of the 
world. but of inportant knowledge concerning the direction of human 
consciousuees and activity. Philosophy, therefore, in these early days 
proceeded from the notion of the aims, for the purpose of pointing cut 
the essence, sphere, and furections of the state. 

The ann of the state, according to Bhisma. is to render the co- 
existence possible. to effect. the most perfect co-operation possible. 
The creation and maimtenance of law are so interpreted. that men 
would thereby be prohibited from extending their activity beyond a 
certain measure and direction. Nay. not only this: law is defined not 
only as a limitation, not only as a rule directing conduct, but as the 
sum of the material conditions of co-existence and development. Tf 
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18 for the state to maintain this law and thus to achieve its aim. The 
Hindu Philusphers never confine themselves to existence here on earth. 
They always keep m view the eternal beyond; and according to them, 
the wim of the state is to prepare men, not so much for his existence 
on earth as*for the life beyond. The individual, according to this 
theory, is apt to be invested with an importance out of all proportion 
to that of the state: since in comparison with life bevond, all things 
mundane become quite secondary and Insignificant, and thus, the 
ultimate weal of the individual is naturally placed above every other 
interest. including that of the state. 

According to the two Ksatriva princes named above the quality of 
being enforceable constitutes the most general characteristic of law. 
Rules of iaw present themselves as proceeding from the more powerful, 
from the deity, from the authorities. Human claims, the foundation of 
subjective right, can arise only where there exists the sense, suggestion 
or memory of the ability of at least. partially satisfying them. Power, 
thus, figures as the most prominent component element of the notion 
of iaw and is received as ota fundamental principle: Bhisma would 
even say :— 

इन्द्राय स प्रणमते नमते यो बळीवसे । 

Mahabhuralu Santiparia, UNV. 11. 

Jn this age, for the first time we get an idea of a divinely ordained 
rule or set of rules for human action, the idea of an unmutable code 
of law. This code was composed bv. the creator himself and was 
designed to contain the defaded rules of law. Authority lay in the 
intelligence of that supreme God and in nothing else : 

ततोऽध्याय सहस्राणां शतं चक्र स्ववृद्धिजम्‌ | 
यत्र धम्मंस्तथेवार्थः कामश्चेवाभिवणितः॥ 

Mahabharata Sanhparta, LVIII. 29. 
and its purpose was the preservation of social status quo, the prevention 
of any deviation from nature, from Svabhava originating through divine 
ordination. It was composed because the gods prayed for the perpe- 
tuation of the स्वभाव: 

अत्र निःश्रेयसं यन्नस्तद्धाच्यायस्व पितामह ! । 
त्वतूप्रभावसम्‌त्थोऽसौ स्वभावो नो विनश्यति | 
Ibid., VII. 27. 

Every prudent statesman of the age had only one ambition, that 
of maintaining the society in dits status quo. The golden age was 
regarded not as in the future, but in the past. All disturbance of the 
existing institutions would only remove man further and further from 
the happy past and bring with jt increase of evil. Hence they enjoined 

स्वधम्मे वर्तमानस्य सापवादेऽपि भारत ! । 


एवमात्मपरित्यागस्तव राजन ! न शोभनः॥। 
lbid., XXXII. 28. 
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The greatest sm which a man could. commit would consist in 
transgressing his own pre-appointed bound and trespassing into 
another's province :— 

स्वधम्मस्य परित्याग: परधर्म्मस्य च क्रिया । 

* * * * 


सर्व्वाण्यतान्यकार्थ्याणि प्राहुर्धम्मंविदो जनाः 
lbid, NNNIV, 12 aud 15. 
ven with this conception of an tumutable code of law these 
ancient Arvans did not abandon the idea of law discoverable by reason. 
Rishi Vedabvasa rays: - 
अधम्मंरूपो धर्म्मो हि कश्चिदस्ति नराधिपः ! । 
धर्म्मेश्चाध्रम्मेरूपोऽस्ति तच्च ज्ञयं विपङ्चिता ॥ 
Ibid., XXXTII. 9२. 

Sometime rH: assumes the guise of qed: and धर्म्मः that 
of अधम्म: 110 true nature; however, is knowable to the wise. 

It will be nuportant to notice in this connection how king Pandu 
identified this rational law with that to be found in nature, with rules 
of conduct found in. the animal world. Pandu in course of his argu- 
wert ir advancing the cause of Niyoga says, addressing his wife 
Kunt: : 

अथ त्विदं प्रवक्ष्यामि धम्मंतत्व॑ निवोध मे । 
पृराणमृषिभिद्‌ ष्टं धम्मेविऱ्दर्मंहात्मभि: ॥ 
अनावृताः किल पुरा स्त्रिय आसन वरानम ! । 
कामचारविहारिण्यः स्वतन्त्राहचारुहासिनि ! ॥ 
तासां व्युच्चरमाणानां कोमारात्‌ सुभग ! पतीन्‌ d 
नाधर्म्मोऽभूढरारोहे ! स हि ard: सनामनः॥ 
epe धर्म्मं पौराणं तिर्य्यंगृयोनिगताः प्रजाः । 
अद्याप्यन्‌ विधीयन्ते कामद्वेषविवज्जिता: ।। 
प्रमाणदृष्टो धर्म्मोऽयं पूज्यते च महषिभिः | 
उत्तरेषु च रम्भोरु ! कुरुष्वद्यापि पूज्यते | 
स्त्रीणामन्‌ग्रहकरः स हि web सनातचेः॥ 
Mahabharata Adiparra, CXVI. 3-7 

Students of Manu will remember how, on the same data, he 
condeinns the same institution. The most important part of this 
argument of Pandu in favour of Niyoga lies in the fact that he 
considered the rule as authoritative inasmuch as it was observed by 
the lower born creatures. °‘ Aud that is also the ancient law followed 


even now by the lower born creatnres,’—-तिय्यगूयोनिगताः प्रजाः 


who are devoid of desire and anger and thus perhaps, according to 
Pandu, superior to civilized men. 
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lt must have been noticed that in this as well as in the 
preceding period welfare forms the basis of law. We have observed 
elsewhere how the two notions of ality and welfare are often used 
as synonymous though they do not, in all respects, prove identical. The 
notion of welfare, we have seen, may at times invest the individual 
with an importance out of all proportion to that of the state. It has 
however one great drawback; it is not clear in sense, its several factors 
not being sharply defined, and as such it does not admit of being 
scrupulously weighed. "his is not the place to examine how in the 
subsequent period of religious. strifes unscrupulous Philosophers took 
shelter under this eudaemonistic doctrine of law to defend mequitous 
positions, and how gradually, as a result of that struggle, the doctrine 
itself received modifications. We might only notice here that though 
the welfare theory was never totally abandoned in ancient Judia, it 
gradually approached the utility doctrine, happiness here on earth being 
made the measure of individual welfare. 

Yet, the so-called theory of utility could not satisfy a Hindu mind 
Which was always so much alive to the relativity of pleasure and pain. 
Besides this, however, there remains the unsolved question of 
accounting, by the theory of utility, for law and right, in those cases, 
In Which the advantage of a future period is antagonistic to that of 
the living generation, and where it must be bought by some sacrifice 
on the part of the latter. 

It is needless to say. that these early Hindus attached much 
importance to this spirit of sacrifice, 1t is now a generally accepted 
doctrine of evolution that in the field of morality as well as in that of law 
and right, development in understanding leads to sentiments opposed to 
selfishness, and so produces a readiness for self-sacrifice for the attain- 
ment of objects indispensably necessary for the preservation of commu- 
nitv, Increasing in degree with the growing and greater extent of the 
spheres of which the individual has the sentiment of being a member, and 
m which he has obtained protection and culture, and, simultaneously 
with these the possibility of realizing his aims of a higher order." 
Accordingly the development of society would consist in the establish- 
ment of new Psychological relations under the influence of which the 
community, as well as its surroundings, become transformed by passing 
from the condition of relativelv indefinite and disconnected. uniformity 
into that of relatively determinate and connected diversity, the constt- 
tuent elements of the community becoming more and more decidedly 
individualized. Parallel to, and accompanying this evolution, go the 
amplification and cnlargement of the sentiments and the dispositions 
and tendencies to action. In proportion as the differentiation proceed- 
ing in the surroundings of the society and of the individual increases, 
it is necessary that the activity, adapted to the satisfaction of the claims 
growing from such circumstances, should be more diversified and more 
effective whether these claims have become conscious or not; but the 
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development of social and individual consciousness must also accompany 
any progress. Hence human progress is always followed by the 
growth of the sum of the useful activity of mankind and by an increase 
in its availability. Moreover, two sorts of activity may be distinguished 
within the society; the activity of individuals which ^ proceeding 
direetly from the inclinations and consciousness of the individual, serves 
his own purposes, and social activity, which secures that the individual 
activities shall not obstruct each other, and that they shall not exceed 
the limits necessary to secure the liberty of activity of other individuals. 
That activity, which is directly employed to satisfy actual wants, is 
the greatest, whilst the relatively smallest portion of the whole sum 
of forces is consumed in the assertion and production of the conscious- 
ness and will of community. ‘Chis economy in the activity is naturally 
relative, and is always in due proportion to the self-consciousness and 
discipline of the members of the society. A separation of the two 
sorts of activity is essential. 


नेव राज्यं न राजासीन्न च दण्डो न दाण्डिक:। 


धम्मंणेव प्रजा: सर्व्वा रक्षन्ति स्म परस्परम्‌ || 

Mahabharata Suntiparva, LVI. 14. 
ean refer only to an undeveloped state of society when the activity 
directly employed to satisfy actual wants would not exhaust the 
whole force, but would leave sufficient, surplusage for the consumption 
of the other class of activity. As society. progresses, the pressure of 
individual activity also mereases, and a stage is soon reached when 
individual energy is all exhausted in mambang individual 
activity and so, nothing being left for the maintenance ol 
social activity “aa qaaa” (Maha. Santiparva, LVI. 15) 
the people grew tired and felt the necessity of state and law. Law is 
thus not ‘the chance product of profitable and unprofitable hours," 
bul ix the result of an inate and reasonable impulse of humanity, a 
sociolozical process pushed forward by necessity due to the co- 
existence of reasonable beings with material and spiritual wants. 
Divinely ordained or not, its purpose is after all mundane, and it is 
meant for the preservation of society, by satisfying its needs and of 
the individuals composing it, and by providing something stable and 
substantial for generations still to come. Later generations of Hindu 
jurists effected some changes, filled in the outline thus drawn, 
elaborated the elements; but the cardinal principles thus delineated 
by the ancients remained practically unchanged. It is for us to admire 
and marvel how in the dim past, when the rest of the world was as 
yet steeped in darkness these savants reached at the light to light the 
path of future generations, how they struggled, with all their keenness 
of intellect, to harmonise the discordant and to evolve a cosmos out of 
a pervading chaos. 


99—1858 B. 


LECTURE X 
MANU 5 THEORY or [jAW 


We know that during the course of the nineteenth century a 
succession of schools of jurisprudence appeared in Europe, each of 
whieh arose by way of reaction from the teaching of its predecessor, 
which if superseded for the tine bemg. Each. school laid especial 
emphasis on some particular baste pont of docirme or method. 
Perhaps it over-enipliazzed ite particular point of view and thereby 
made a reaction. from this over-emplitsis inevitable. Thus a new 
school would arise with a new doctrine or with a new method, which it, 
In turn, over-emphasized, thus setting the stage for the appearance of 
another sehool of Juriste tought. 

We have already soon that here in ancient India also a stage in 
the development of our legal systemi was arrived at when a series of 
scheols of law appeared, and ॥ man be that their appe uanee also was 
to a certain extent the product of ihe acon and reaction of the 
teachings of the different sages. We must not, however, be led away 
by any apparent analogy between the two. These different schools, 
unlike the later Milah, ara and Dasabhaga Schools, did not so much 
represent anv material difference in. [पल thought either in method 
or in doctrine, No doubt in some of them we notice some doctrinal 
differences; but even there the difference. is not the result of any 
reaction of the teachings of another school, bat of something else. 

We have already seen how the special law schools here were 
preceded bv an age when law was studied by the different Vedic 
Schools as part of the Vodie Study and that was the possible general 
"use Which led to the reproduction of that class of secondary smiritis 
to which the Manaya Dharma Sastra belong s There we have 
suggested the cause that hes in the estiblisInient of special law schools 
which were independent of any particular branch of the Veda, and 
which supplanted the Vedic Charanas-as far as the teaching of the 
sacred Jaw was concerned. We further observed how the Manusmriti 
exhibits the entire absence of all distinctive marks of any particular 
Vedic School and how it was designed to be applicable to all irrespective 
of the Vedic School and irrespective of the territorial division of the 
Arvan India. 

The occasion for the so-called laws of Manu appears 16 have been 
the establishment and security of the basie principles of Brahmanisni 
relating to the state and law in opposition to the counter influence of 
Buddhism. 
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Manu himself says : 
योऽवमन्येत ते मूले हेतुशास्त्राश्रयाद्द्विज: | 


स साधुभिवंहिष्कार्य्यो नास्तिको वेदनिन्दकः ॥ 

, Manu, II. 11. 
वेद: स्मृतिः सदाचारः स्वस्य च प्रियमात्मनः | 
एतच्चतुव्विधं प्राहुः साक्षाद्म्मस्य लक्षणम्‌ || 

Manu, II. 12. 
अर्थकामेष्वसक्तानां धम्मंज्ञानं विधीयते । 
धर्म्मं जिज्ञासमानानां प्रमाण परमं Afa: N 

Manu, II. 13. 

Manu may indeed be classed as a sociological jurist. He is not 
so much concerned with the validity of the norms enumerated by him 
as with the human behaviour. Of course, the norms given by him are 
all valid, all being of divine origin : 

यः करिचत्‌ कस्पचिद्धरम्मों मनुना परिकीत्तित:। 
स सर्व्वोऽभिहितो वेदे सर्वज्ञानमयो हि wg! 
Manu, 11. 7. 

But his emphasis throughout is on the efficacy of the legal order 
advocated by him. 

श्रुतिस्मृत्यृ दितं धर्म्ममन्‌ तिष्ठन्‌ हि मानव: | 
इह कीत्तिमवाप्नोति प्रेत चानत्तम सुखम्‌ N 
Manu, II. 9. 
तेष सम्यग्‌ वत्तमानों गच्छत्यमरलाकताम्‌ | 
यथासंकल्पितांइचेह सर्वान्‌ कामान्‌ समइन्‌ते N 
Manu, II. 5. 

The object of a sociology of law is human behaviour which the 
acting individual has adapted to an order because he considers that 
order to be valid. In order to be the object of a sociology of law, the 
human behaviour must be determined by the idea of a valid order. 

Max Webber? writes: © When we are concerned with “Law, 

legal order,’ ‘rule of law,’ we must strictly observe the distinction 
between a juristic and a sociological point of view. Jurisprudence asks 
for the ideally valid legal norms... .- . Sociology investigates what 
is actually happening in a society because {here is a certain chance 
that its members believe in the validity of an order and adipt. their 
behaviour to this order.” 

Manu begins with his own Theory of Creation. Everything, 
according to him, was already there in the Divine Idea, only they were 
bevond the field of animal perception. Creation was only the act of 
manifestation, the act of bringing these pre-existing things within 
this field of perception : 
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We have already noticed how our Vedic Rishi, Prajapati 
Paramesthin, gave his account of the origin of this universe and how 
according to him m the beginning there was neither ‘ Sat’ nor ‘ Asat,’ 
neither mrifyn, nor amrita; there was an all pervading darkness: 

तम आसीत्तमसा गूढ़मग्रेऽप्रकेत सलिल सवमा इदम्‌ । 
Rigveda, X. 129. 3. 
All that existed then was void and formless : तुच्छ्येनाभ्वपिहितं यदासीत 
The Great One came into existence by the great powcr of तरा: 
Thereafter arose ‘deste: कामस्तदग्रसमवर्तताधि मनसो रेत: प्रथमं qarda: 
desire, the pronal seed aud germ of spirit. 
Ibid., X. 129, 4. 

Manu proceeds to give his account of the origin of the universe 

thus: 


आसीदिदं तमाभूतमप्रज्ञातमलक्षणम्‌ | 
अप्रतक्यमविज्ञेय प्रसुप्तमिव www: | 
Mann, J. £. 
This uidverse existed only in the first divine idea yet 
unexpanded, as if involved in darkness, imperceptible, undesignable, 
undiscoverable by reason, and undi covered by revelation, as If it were 
wholly unmersed in sleep :' 
तत: स्वयम्भूभगवानब्यद्रतो व्यज्जयनिदम्‌ । 
महाभूतादेवृत्तौजाः प्रादुरासीत्तमान्‌ द: ॥ 
Manu, 1. 6. 
“Then the sole self-existing power, himself undiscerned, but 
making this world discermble, with five elements and other principles 
of nature, appeared with undiminished glory, erpanding his idea, or 
dispelling the gloom.’ 
The Self-existent Supreme Energy. thus brought itself into 
perceptible existence : 
यो$्सावतीरिद्रयग्राह्मः सूदमोऽव्यक्तः सनातनः | 
स्व्वंभूतमयो5चिन्त्य: स एव स्वेयगुद्भी ॥ 
Manu, T. 7. 
“He, whom the mind alone can perceive, whose essence eludes 
the external organs, who has no visible parts; who exists from eternity. 
even HE, the soul of all beings, whom no being can comprehend, shone 
forth in person.’ 
It was this Supreme Energy. which become desirous of creation 
and desired ‘let there be water. When water was thus born it was 
impregnated with creative force, with creative energy : 


सोऽभिध्याय शरीरात्‌ स्वात्‌ सिमृक्षवविधाः प्रजा: | 


अप एव ससर्ज्जादौ तासु बीजमवासृजत्‌ ॥ 
Manu, 1. 8, 
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“He, having willed to produce various beings from his own divine 
substance, first with a thought created the waters, and placed in them 
a productive Seed :’ 


तदण्डमभवद्धैमं सहस्रांशुसमप्रभम्‌ | * 


तस्मिन्‌ जज्ञे स्वयं ब्रह्मा सव्वेलोकपितामह: ।। 
Manu, 1. 9. 


"That seed became an egg bright as gold, blazing like the 
luminary with a thousand beams; and in that egg he was born himself, 
m the torm of BRAHMA, the great forefather of all spirits.’ 

The significance of the sense of purpose can hardly be exagger- 
ated. ‘Phe pointlessness of human life in the universe revealed by 
science is no less intolerable than its insignificance. Our Vedic Rishis 
insisted that there must be something behind and beyond the visible 
appearance, that there must be Being and that that Being must be 
with a purpose. In the fulfilment of that purpose we have a part to 
play: we have been crealed precisely in order that we may play i. In 
this wav these Rishis invested men with importance by making them 
of interest to a Personage who is Hunself of overwhelining importance. 
Man's hfe was thus invested with significance by casting him for a 
part in the drama of some cosmic design. The notion of cosmic 
design iniphes a Mind, the Mind of the Designor. ‘he whole universe 
existed in this Mind: सोउभिध्याय शरीरात्‌ स्तात्‌ सिसृक्षविविधा: प्रजा: | 
Thence was gradually created this purposeful universe. The Vedic 
Rishi Visvakarmai named Him as विश्वशं भू: and अ वसे साधकर्मा । To 
these sages the universe was uot without understanding, without 
meaning. 'The most natural expression of the conviction that the 
universe Is rational in the sense of having an explanation is the view 
that it was created by a Mind. 

Manu then in slokas 10 and 11 gives an account of how Brahma 
‘came into existence : : 

यत्ततकारणमव्यक्त॑ नित्यं सदसदात्मकम्‌ | 


तद्विसृष्टः स पुरुषो लोके ब्रह्मेति कीर्त्यंते || 
` Manu, I. 11. 


‘From that which is, the first cause, not the object of sense, 
existing cvcruwhere in substance, not existing to our perception, 
without beginning or end, was produced the divine male, famed in all 
worlds under the appellation of BRAHMA.’ 


This Brahina then did the rest of the creation thus: 


तस्मिन्नण्ड स भगवान्‌ षित्वा परिवत्सरम्‌ । : 


स्वयमेवात्मनो ध्यानात्तदण्डमकरोहिधा ii 
Manu, 1. 12, 
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‘In that egg the great power sat inactive a whole year of the 
Creator, at the close of which by his thought alone he caused the egg 
to divide itself ;' 

. ताभ्यां स शकलाभ्थाञ्च दिवं भूमिज्च निर्म्ममे। 


मध्ये व्योम दिशश्चाष्टावप [ स्थानञ्च शाश्वतम्‌ ॥ 
Manu, 1. 13. 


“And from tts two divisions he framed the heaven above and the 
earth beneath : in the midst he placed the subtil ether, the eight 
regions, and the permanent receptacle of waters.’ 

उद्बवर्हात्मनश्चे व मनः सदसदात्मकम्‌ | 
मनसश्चाप्यह ड्वा रमभिमन्तारमीरवरम्‌ ।। 
Manu, T. 14. 


From the supreme soul he drew forth Mind, existing. substan- 
tially though unperceived by sense, inimnaterial : and, before mind, or 
the reasoning power, he produced. cousciousness, the internal monitor, 
the ruler.’ 


महान्तमेव चात्मानं सर्व्वाणि त्रिगणानिच। 


विषयाणां ग्रह्मीतृणि शनेः पञ्चेन्द्रियाणि च॥ 
Manu, I. 15. 


And, bejure them both, he produced the great principle of the 
soul, or first capunsion of the divine idea; and all vital forms endued 
with the three qualities of goodness, passion, and darkness; and the 
lwe perceptions of sense, and the five organs of sensation.’ 


तेषान्त्ववयवान्‌ सूक्ष्मान्‌ पण्णामप्यमितौजसाम्‌ | 


सन्निवेश्यात्ममात्रासु सब्वंभूतानि निम्म॑मे || 
Manu, 1. 16. 


‘Thus, having at once pervaded, with emanations from the 
Supreme Spirit, the minutest portions of six principles immensely 
operative, consciousness und the five perceptions, He framed all 
creatures :' 

Manu thus emphasizes the mtellectnal priority of the ego over 
the world. 

He also conceives of minds not having any contact with the 
Physical World. Is it really meaningless to think of minds like these? 
It mav be that in order that it may engage in prima facie purely mental 
activities mind must interact with brim upon which apparently it 
depends. Its activities may even be believed to be wholly caused by 
moveinents in the brain. Whatever that be, the point at issue here is 
not whether all the minds are dependent upon-brains but whether it is 
meaningless to think of minds which do not have any contact with the 


physical world, 
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According to Bhisma mind functions in a body. Bhisma says :— 
सत्त्वं रजस्तमः कालः कम्मंबुद्धिश्च भारत! । 
मनः षष्ठानि चेतेष्‌ ईश्वर: समकल्पयत्‌ ॥ 
Me पादतलयोरवाङ्‌ Wu शच पश्यसि | ! 
एतस्मिन्नेव wei वत्तंते बुद्धिरन्तरे॥ 
इन्द्रियाणि नरे पञ्च षष्ठन्तु मन उच्यते । 
सप्तमीं बुद्धिमेवाहुः क्षेत्रज्ञः पूनरष्टमः ॥ १५॥ 
चक्षरालोचनायॅव ATT कुरुते AA: | 
बृद्धिरध्यवसानाय साक्षी क्षेत्रज्ञ उच्यते i १७॥ 
तमः सत्त्वं रजइचेति कालः कम्मे च भारत ! gd 
गणेननीयते बद्धिबृद्धिरेवेन्द्रियाणि wd 
मनः षष्ठानि सर्वाणि बुद्धयभावे कुतो गुणाः १८॥ 
येन पश्यति तच्चक्षुः शृण्वती श्रोत्रम्‌च्यते । 
जिघ्रती भवति घ्राणं रसती रसना रसान्‌ ॥ १९॥ 
aa स्पर्थती स्पर्शान्‌ बृद्धिविक्रियतेऽस कृत्‌ | 
यदा प्रार्थयते किञ्चित्‌ तदा भवति सा मनः॥ २०॥ 
सरितां सागरो wal यथा वेलामिवाभ्मिमान्‌ । 


इति भाववता वृद्धिभावे मनमि वत्तते॥ wu ॥। 
Maha-Santi, CCUXXNTIT. 13-15; 17-20, 21. 


This again is no answer to the question whether mind can exist 
without having any contact with the physical world. 

Let us see what a modern scientist has to say about the mind? 

At the end of his book, Mr. Hovle having surveyed first the 
materialist and then the religious hs pothesis, asks the question whether 
our minds survive bodily. death and points out very properly that the 
answer to the question depends at least in part upon what 15 meant by 
a mind. Ji, he comments, we knew, ‘we should be well on the way to 
getting an answer. Unfortanatelv, we don't, he thinks, know what 
a mind is. But one thing he holds to be clear, namely, that ‘the mind, 
if it exists in the religious sense, must have some physical connections ', 
and must, therefore, he ‘ capable of physical detection ` 

Dr. Joad however ask@ ' Why should it be so capable? Not 
a scrap of evidence is advanced in favour of this assertion. Of course, 
if the mind is physical, it must have physical connections. But why 
should it be physical? Why, in short, should it be taken for granted 
that in me, whatever it is, that recognises that 4? - B? equals (A - B) 
(4+ B), and can follow the chain of reasoning upon which the equation 
is based, must be a piece of matter analysable into charges of positive 
and negative electricity? Is it credible that it eould be a piece of 
matter, or credible that it could be another piece of matter that finds 
it credible? Could one piece of matter find another piece either 


932 THE HISTORY OF HINDU LAW 


credible or incredible? Can a piece of matter, indeed, do anything at 
all except inove, that is, alter its position in space? But if it cannot— 
and for my part I find it self-evident that it cannot and regard all such 
phrases as ' matter become conscious of itself’ as mere beggings of 
the questicn—the mind cannot either be, or be of the same nature as, 
a piece of matter. Why, then, must it have ' physical connections 
and ' be capable of physical detection’? The answer, such as it is, that 
Mr. Hoyle gives is that ‘survival after death would be meaningless and 
unthinkable without some interaction with the physical world’. Again, 
one may ask, why should it be ineaningless? Because, presumably, 
our minds, when they animate our bodies, do manifestly often interact 
with the physical world and Mr. Hoyle takes it for granted that what 
they often do now they must always do. 

“But (i) there is absolutely no ground for this assumption. 
Mind may have pte-existed the body and it may survive it. Shorn of 
its bodily connection, it may cease to have any contact with the physi- 
cal world and vet continue to be. We do not know that this is 
so, but we certainly do not know that it is not so. 

'* (ii) There is no ground for supposing that a mind which is not 
ab every moment interacting. with matter 15 meanüugless and unthink- 
able. | can think of many kinds of mental activities which certainly 
do not seein prima facie to involve any interaction with the physical 
world, as, tor example, my realisation of the truth ot the algebraic 
equation given above, the train of mental activity upon which I engage 
when T do mental arithmetic or my recognition of such necessary 
relations as that, if. P implies © and © implies R, then P also implies 
R.” 

According to Dr. Joad “ even if all those activities of mind with 
which we are fannliar involved bodily dependence, it would certainly 
not be meaningless to suppose that there may be other activities that 
do not involve. it. And, in fact; we do know of such activities. 
Telepathy, for example, whose occurrence must, | think, now be 
regarded as demonstrated, certainly seems to involve direct communi- 
cation between minds, that is to sav, communication otherwise thay 
through the medmumn of brains and bodies.  Precognition. agam, 
certainly appears to occur, bul precognition can hardly involve 
interaction between mind and the precogkised events in the physical 
world. for if these events are really in the future, they have not yet 
occurred and do not, presumably, exist. 

“(ih The view that a mind must have some physical 
connections is exceedingly ambiguous. Tf it means that .८॥ must 
interact with matter or that it must be related to or dependent upon 
a brain, then the observations just made apply. But it may mean 
that it must have physical connections, as it were, tacked on to it. 
links or hooks, perhaps, attaching it to the brain, or perhaps some tail 
or trail of tenuous matter. Now this view is, T think, strictly unthink- 
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able, for if the mind 18 not material—and to say that it is, brings us 
back to the materialism which Mr. Hoyle explicitly repudiates—there 
is nothing for the hypothecated physical hooks and links to tack on 
to. “There could only be such a point of attachment if the mind was, 
in fact, material.” 

Whatever be the connection of the mind with the material body, 
its attributes are recognised lo be knowledge, appetition, desire and 
will. lt is indeed a theoretical and practical process. 

Appetition is a slate of physical activity, in that it is a tendency 
towards pleasure and aversion to pain. In its turn it transforms the 
stimulus. Jt is sensation becoine practical activity. 

The first concrete and = particular appearance of appetite is 
instinct, a tendency unconscious of its ends and means. Its end is the 
attainment of what is best for the satisfaction of the means without 
precedent experience. 

The second state in which appetite is developed is desire, a 
tendency towards a representation which attracts the mind. In desire 
there is a knowledge of the end but the choice of means is lacking, 
because the relation between the end and the means is learnt, not by 
representation, but from an already experimented association of our 
internal states and external objects through reflection. 

The third and highest state of appetite 15 will: 16 pertakes of 
reason as derivative power, originating in appetite itself. In will or 
rational appetite are found the determination of ends and choice of 
means. 

The will presupposes a cause, or at least a motive. 

Will is rational appetite and tends as such to the end of man. 
The end of man is his well-being, or happiness, in which, since man 
is a spiritual and organic subject, is included well-doing and well-living, 
duty and pleasure. The true human good in which hes the supreme 
end of conduct demands the subordination of sentiment, passion, and 
interest to reason. 

Human good, which is the unity of right-doing and right-living 
or the subordmation of the appetites and interests to reason, presup- 
poses, as i! does, the common life, and is an object of ethics. 

Eithies, understood in this broad sense, contain the universal 
determination and the supremé principles of will and action. Morals 
and law are parts of ethics because the good can be developed largely 
in the intimacy of the relations of knowledge, and can, on the other 
hand, be well shown in the external relations between man and man, 
and man and things. 

But let us go back to Manu's account of this universe. Manu 
continues :— | 


यन्मृत्त्यंवयवा: सूक्ष्मास्तस्येमान्याश्रयन्ति षट्‌ । 


तस्माच्छरीरमित्याहुस्तस्य मूर्ति मनीषिणः॥ 
Manu, I. 17. 


80—1858 B. 
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‘And since the minutest particles of visible nature have a 
dependence on those sir emanations from God the wise have accordingly 
given the name of s’arira, or depending on six, that is, the ten organs on 
consciousness, and the five elements on as many perceptions, to His 
image or appeurancc im visible nature :' 

तदा विशन्ति भूतानि महान्ति सह कर्म्मभिः। 
^ A € 
मनश्‍चावयवे: सूक्ष्म: सब्बंभूतकृदव्ययम्‌ ॥ 
Manu, 1. 18. 

‘` Thence proceed the great elements, endued with peculiar 
powers, and Mind with operations inflaitety subtil, the unperishable 
cause of all apparent forms.’ 

तेघामिदन्तु सप्तानां पुएषाणां महोजसाम्‌ | 
सूक्ष्माभ्यो मृत्तिमात्राभ्यः सम्भवत्यव्यथाद््यम्‌ di 
Manu, Y. 19. 

This unwersc, therefore, is compacted 1011 the minute portions 
of those seven divine and active principles, the great Soul, of first 
emanation, consciousness, and fire perceptions: a mutable universe 
from immutable ideas.’ 

In the very proceeds of creation He ordained different functions 
for the different created matters : 

सरव्वेपान्तु स नामानि कर्म्माणि च पृथक्‌ पृथक | 
वेदशब्देभ्यएवादौ पृथक्संस्थाइच निर्ममे ॥ 
Manu, i, 21. 
` Me too first assigned to all creatures distinct names, distinct 
acts, and distinct occupations: as thev had been revealed in tho pre- 
existing Veda:’ 
कर्म्मात्मनाऊ्च देवानां सोऽमृजत्‌ प्राणिनां प्रभ्‌: । 
साध्यानाञच गणं सूक्ष्म यज्ञञ्चेव सनातनम्‌ | 
Manu, I. 22. 

‘ He, the supreme Ruler, created an assemblage of inferior Deities, 
with divine attributes and pure souls; and a number of Geni exqui- 
sitely delicate: and he preseribed the sacrifice ordained from the 
heginning.' 

afaa रविस्यस्तु त्रयं ब्रह्मम सनातनम्‌ | 
दुदोह यज्ञसिद्धार्धमग्‌यजुःसामलक्षणम्‌ | 
Manu, 1. 23. 

* Erom fire, from air, and from the sun he milked out, as tt were, 
the three primordial Vedas, named Rich, Yajush, and Saman, for the 
due performance of the sacrifice.’ 


काल कालविभक्तीरच नक्षत्राणि ग्रहांस्तथा | 


सरितः सागरान्‌ शैलान्‌ समानि विषमाणि च॥ 
Manu, I. 94. 
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‘ He gave being to time and the divisions of time, to the stars 
also, and to the planets, to rivers, oceans, and mountains, to level 
plains, and uneven valleys.’ 

anara रतिथ्चेव pinsa क्रोधमेव F | l 
सृष्टि ससज्जं चेवेमां खष्ट्मिच्छन्रिमा: प्रजा: ॥ 
Manu, I. 25 

‘To devotion, speech, complacency, desire, and wrath, and to 
the creation, which shall presently be mentioned: for He willed the 
existence of all those created things.’ 

कम्मंणान्तु विवेकाय धर्म्माधम्मौ व्यव चयत्‌ | 
हन्हेरयोजयच्चेमा: सुखदुःखादिभिः प्रजा: ॥। 
Manu, 1. 26. 

"For the sake of distinguishing actions, He made a total 
difference between right and wrong, and enured these sentient 
creatures to pleasure and pain, cold and heat, and other opposite pairs.’ 

अण्व्यो मात्राविनाशिन्यो दशार्द्धानान्तु याः स्मृताः | 
ताभिः arfaa सर्व्वं सम्भवत्यनपुर्व्वेश: || 
Manu, I. 27 
‘ With very minute transformable portions, called matras, of the 
five elements. all this perceptible world was composed im fit order :' 
यन्तु कम्मंणि यस्मिन्‌ स न्ययुङ्क्त प्रथमं प्रभु: | 
स तदेव स्वयं भेजे मुञ्यमानः पुनः पून: ।। 
Manu, I. 25. 


“And m whatever occupation the supreme Lord first employed 
any vital soul, to that eccupetion the same soul attaches itself sponta- 
neously, when it receives a new body again and again :' 

हि्राहिस्रे मुदुऋरे धर्म्माधर्म्मावृतानृते | 
यद्यस्य सोऽदधात्‌ सगं तत्‌ तस्य स्वयमाविशत्‌ ॥ 
° Manu, I. 29. 

‘Whatever quality, noxious or innocent, harsh or mild, unjust or 
just, false or true, He conferred on any being at its creation, the same 
quality enters it of course on its future births :' 

यथत्तुलिद्धान्यतव: स्वयमेवत्त्‌पर्य्यय | 


स्वानि स्वान्यभिपद्यन्ते तथा कर्म्माणि af: 
Manu, 1. 30. 


‘As the six seasons of the year attain respectively their peculiar 
marks in due time and of their own accord, even so the several acts of 


cach embodied spirit attend it naturally.’ 
he sage then gives how male and female were made and how the 


castes were created : 
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द्विधा कृत्वात्मनो देहमद्धेन पुरुषोऽभवत्‌ | 
अद्धेन नारी तस्यां स विराजमसुजत्‌ प्रभुः ॥ 
Manu, 1. 32. 
‘ Having divided his own substance, the mighty power became 
half male, half female, or nature aclive and passive; and from that 
female he produced VIRAJ :' 
लोकानान्तु विवृद्ध4र्थ मखवाहूरुपादत: | 
ब्राहमणं क्षत्रियं dau शूद्रज्च निरवत्तेयत्‌ ॥ 
Manu, J. १1. 
‘That the human race might be multiplied, he caused the 
Brahman. the Cshatriya, the Vaisya, and the Sudra (so named from the 
scripture, protection, wealth, and labour) to proceed from his mouth, 
his arm, his thigh, and his foot.’ 
He then gives an account of how the creation functions and how 
it becomes extinct : 
तमसा बहुरूपेण वेष्टिताः कम्मंहेतुना | 
अन्तःसज्ञा भवन्त्येते सुखदुःखसमन्विताः ॥ 
Manu, I. 49. 
‘hese animals and vegetables, encircled with multiform 
darkness, by reason of past actions, have internal conscience, and are 
sensible of pleasure and pain.’ 
एतदन्तास्तु गतयो ब्रह्माद्या: समुदाहृताः | 
घोरेऽस्मिन्‌ भूतसंसारे नित्यं सततथायिनि॥ 
Manu, I. 50 
‘ All transmigrations, recorded in Sacred books, from the state of 
BRAHMA to that of plants, happen continually in this tremendous 
world of beings; a world always tending to decay.’ 
एवं सर्व्व स सृष्ट द माञ्चाचिन्त्यपराक्रमः | 
आत्मन्यन्तर्दधे भूयः कालं कालेन पीडयन्‌ ॥ 
Manu, 1. 51 
‘He, whose powers are incomprehensible, having thus created 
both me and this universe, was again absorbed in the supreme Spirit, 
changing the time of energy for the time of repose.’ 
यदा स देवो जागत्ति तदेदं चेष्टते जगत्‌ । 
यदा स्वपिति शान्तात्मा तदा सर्व्व निमीलति ॥ 
Manu, I. 52. 
* When that power awakes, (for, though slumber be not predicable 
of the sole eternal Mind, infinitely wise and infinitely benevolent, yet 
it is predicated of Brahma figuratively, as a general property of life) 
then has this world its full expansion; but, when he slumbers with a 
tranquil spirit, then the whole system fades away: 
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तस्मिन्‌ स्वपति तु स्वस्थे कर्म्मात्मान: शरीरिणः | 
स्वकम्मंभ्यो निवत्तन्ते मनश्च ग्लानिमृच्छति ॥ 
Manu, I. 53. 
‘ For, while he reposes, as it were, in calm sleep, embodied 
spirits, endued with principles of action, depart from their several acts, 
and the mind itself becomes inert :' 


युगपत्तु प्रलीयन्ते यदा तस्मिन्महात्मनि | 


तदायं सव्वंभूतात्मा सुखं स्वपिति निव्‌ तः॥ 
Manu, I. 54. 

‘And, when they once are absorbed in that supreme essence, then 
the divine soul of all beings withdraws his energy, and placidly 
slumbers :' 

With Manu Jaw is an order of human behaviour. He purports 
to declare only the existing norms, or rather the existing set of norms 
that have been found efficacious 11 establishing the desired order and 
enjoins .heir observance m the self-interest of the observer. The 
norms declared. by him are those proceeding from the very nature of 
things, --for the regulation of human behaviour. This ordering of 
human relations according to Manu is absolutely valid and just because 
it emanated from the will of God, and because it has regulated the 
behaviour of men in a way satisfactory to all men. The rights and 
duties of mau, established by this law, are inate or inborn in him, 
because implanted by nature and not imposed fron: outside. 

अस्मिन्‌ धर्म्मोऽखिलनाक्त। ग्‌ णदोषो च कम्मंणाम्‌ | 
चतुर्णामपि वर्णानामाचारश्चेव SIUS. ॥ 
Manu, T. 107. 

“In this book appears che system of law in itg full extent, with 
the good and bad properties of human actions, and the immemorial 
rules of conduct of the four classes.’ 


आचारः परमो धम्म: श्र॒त्यक्त: TATA एव | 


तस्मादस्मिन्‌ सदाथृबतो नित्यं स्यादात्मवान्‌ हिज: ।। 
Manu, 1. 108. 


‘ Tmimemorial custom is transcendent law, approved 11 the sacred 
scripture, and in the codes of divine legislators: let every man, 
therefore, of the three principal classes, who has a due reverence for 
the Supreme spirit which dwells in him, diligently and constantly 
observe immemorial custom :' 

But what was the nature and instrumentalities of social control? 
It is a familiar idea to us that law is but one type of social control. 
Manu begins by explaining the necessity of law and its basis. 

One of the roots of law is self-interest or egoism. According to 
Manu “ To act solely from a desire for rewards is not laudable, yet an 
exception from that desire is not to be found in this world; for on that 
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desire is grounded the study of the Veda and the performance of the 
actions prescribed bv the Veda ° 
“कामात्मता न प्रशस्ता न चेवेहास्त्यकामता | 
काम्योहि वेदाधिगमः कम्मंयोगश्‍च वेदिकः au 
i Manu, 11. 2. 

Again ‘° the desire 1adeed has its root in the conception that an 
act can yield them: and in consequence of that conception sacrifices 
are performed; vows and the laws prescribing restraints are all stated 
to be kepi, through the idea that they will bear fruit. Not a single act 
here appears ever to be dove by a man free from desire; for whatever 
man does, 1t is the result of the impulse of desire. He who persists in 
discharging these prescribed duties m the right manner reaches the 
deathless state and even in this life obtains the fulfilment of all the 
desires that he may have conceived :” 

सङ्कुल्पम्‌लः कामा वे यज्ञा: सङ्कुल्पसम्भवाः | 

ब्रता नियमधर्म्माश्‍च सर्व्वे सद्धुल्पजा: स्मृता: | 

अकामस्य क्रिया काचिहू इयते नेह कहिचित्‌ | 

यद्यद्धि कुरुते किञ्चित्‌ तत्तत्‌ कामस्य चेष्टितम्‌ ॥ 

तेपु सम्यग्वर्तमानो गच्छत्यमरलोकताम्‌ | 

यथा सङ्कल्पितांश्चह सर्व्वान्‌ कामान्‌ TAAT || 

Manu, 11. 3-5. 

The last sloka quoted above signifies that in desire there is a knowledge 
of the end, hut the chotce of means is lacking. ‘The relation between 
the end and the means is to be learnt. 

Every social development is attended by enhanced intensity. and 
thoroughness of activity. In proportion as the driferentiation 
proceeding an the surroundings of the society and of the individual 
increases, it is necessary that the activity, adapted to the satisfaction 
of the claims growing from such cireunistances, should be more 
diversified and more effective, whether these claims have become 
conscious or not. But the development of social and individual 
consciousness must also accompany any progress. 

Human progress is always followed by growth of the sum of the 
useful activity of mankind and by an merease in its availability. ‘Two 
sorts of activity may be distinguished within the society; the activity 
of individuals, which proceeding directly froin the inclination and the 
consciousness of the individual serves his own purpose; and social 
activity, which secures that the individual activities shall not obstruct 
each other, and that thev shall not exceed the limits necessary to secure 
the liberty of activity of other individuals. This social activily also 
occasionally concentrates the individual forces, which are not ready to 
combine voluntarilv.. into such activity as shall aim at the furtherance 
of a common general interest. 
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A great variely of necessities, necessities of an animal and of an 
ideal nature, impel human beings {9 action, and to conflicts in the outer 
world. ‘lhe necessity of subsistence, the requirements of rest and 
sleep, shelter and clothing, and manifold wants of a physical and ideal 
character, are the basis of man’s activity. If men, nòt living an 
isolated life, should satisfy their wants without regard to others, the 
struggle of all against all would be inevitable. 

Manu’s object was to establish status quo and he started with 
the theory of original non-conflict by saymg that “° But to whatever 
course of action the Jord at first appointed each that alone it has 
spontaneously adopted in each succeeding creation :"' 

यन्तु कर्म्मणि यस्मिन्‌ स न्ययुङ्क्त प्रथमं प्रभु: | 
स तेदेव स्वयं भजे मृज्यमानः पुनः पुनः ॥ 
Manu, I. 28. 
“In order to protect this unnerse He, the most resplendent one, 
assigned separate duties and occupations to those who sprang from his 
mouth, arms, thighs and feet.” 
सर्वसास्थ तु aie गृप्त्यर्थ स महाद्यनिः। 
मुखबाहुरुपज्जानां पृथक्‌ कर्म्माण्यकल्पयत्‌ ॥ 
Manu, 1. 87 

The real learnmg according to bim Les in one's acquiring know- 
ledge of this law of status quo and ‘ in accordance with the authority of 
the revealed texts ` be intent on the performance of hig duties.’ 

Every society, indeed, proceeds from individual initiative springing 
from the sense of necessity with refereuce to special coucrele cases. 
This leads later to tlie complete state of society. although it may be nol 
fully conscious, nor active in details when the sphere of interest supplies 
the vital principle. The society is attended by success when It 1s 
founded on a firm conviction capable of exhibiting the inclination of 
masses, of attracting them to its sphere, of prompting them to the 
necessary activity, and of displacing thes. But, although the 
development of the consciousness of the social interest in the widening 
sphere of the society always remains -omewhat behind sts external 
consolidation, and further organization is to a great extent the result of 
alrnost involuntary accommodation, nevertheless, this spirit does 
produce modes of conduct of a more and more general nature, in every 
direction of life; whereas initiative act.vitv., in conformity with the 
special relations of primitive eireunisiance : of a narrower sphere, 18 
necessarily morc irregular and varies with every changing case. It is 
owing to this that every manifestation of law begins with a determina- 
tion having reference to special concrete cases, whilst the circumstance 
that this determination is ascribed to superhuman promptings is always 
in consonance with the mysteriousness of the new social interest, with 
the impossibility of explaining it upon the grounds of the previous 
circumstances of social co-existence and with the exceptional authority 
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of its initiator. Yor it is usual to derive the unconscious, that which is 
imperfectly understood, from superhuman forces. To such decisions 
were added, as purely liuman tactors, military, religious, and ritual 
commands, which became habitual, in consequence of struggles and 
vicissitudes, and being constantly reiterated owing to their expediency 
and to natural selection, obtained at length the character of permanence. 
The opposite comprehension of these various elements of law, the 
recognition of the various and comcidmg conditions of the organism of 
the suciety, the declaration of law in a body of laws, as well as in its 
consistent assertion, is then effected by the primitive codes, containing 
promiscuously religious and secular propositions. ‘The true source of 
the authority of these primitive codes is the overpowering influence of 
genius, Which appears in the light of divine inspiration. £t is, in 
truth, this element of overwhelming individuality, towering far above 
the average, which thus for the first time obtains recognition, and 
which, although unable to assign seasons to itself and its surroundings 
for every one of its measures, yet, instinct with the prophetic power of 
inspired lights, discovers the very order necessary for the consolidation 
of the prevailing society, and makes its enactinents appear natural and 
indispensable to the members, because corresponding to their instinct, 
io the capacities evoked hy their surroundings, and to the extent of 
their readiness for action. 

The order of the society and of law, in this its early phase, is still, 
and to prepouderating extent considered divme. Faith in the numediate 
interference of the Deity ois still vivid. Besides, to the extent that 
men rise to the level of abstract conceptions, and thus to notions of 
permanent religious, natural, and human causalities, they also hold 
the latter to be of an identical character, and the results of identical 
agencies, and thus to be interchangeable. Men are unable to explain 
the formation of such an order, except by deriving it from superhuman 
power and consciousness. The members of the society venerate as 
divine every kind and source of authoritv, except that of rude force. 

This explains also the strict fonnabsm of the early law. For, 
indeed, on the one hand, every religious act 1s necessarily tied down to 
fixed formalities, for it is a general psychological fact that all intercourse 
w th the transmundane is looked upon as capable of being effected only 
bv means of immemorial and traditional: expressions and proceedings, 
to be scrupulously observed in their minutest details, and that this 
view is also transferred to all actions connected with earthly power, 
having a transmundane foundation. On the other hand, again, to the 
extent that the mode of explaining some relation, and the cause and 
ground of expediency of the connection between the antecedents and 
results of some relation, are not thoroughly understood, the lacking 
force of conscious conviction will be supplied by clinging to the 
external part of the proceeding, and by faith put in its mysterious 
nature. Moreover, the instinctive preservation of custom will continue 


MANU 8 THRORY OF LAW 241 


to protect ceremonial externals even after they have lost all their 
proper significance and inportance, only that in the latter ease, by their 
gradually wearing out and by becoming mere symbols, thev hasten 
to their decay. 

It must not be forgotten that Manns code was not the result of 
any legislation. As vet it was the customary law that held sway over 
the society. This period was at the same time the era of the supremacy 
of aristoeraeies in the societies that had attained dominion; the law, 
being traditional, was preserved in the memory of and applied. and 
interpreted by those who represented the more ancient and perceptible 
element, who were the ministers of the intercourse between the people 
and the gods, and who having acted a part in the struggles of the 
society. had become more bound to the conditions of its maintenance, 
and hence, share to a greater extent im the traditions of the past as 
well as in the pereeption of the tendency of the development of the 
state, than the great bulk of the people. According to Manu himself 
" the knowledge of the sacred law 18 prescribed for those who are not 
given to the acquisition of wealth and to the gratification of their 
desires: to those who seek the knowledge of the sacred law the supreme 
authority is the revelation. 6 The Brahimin’s position as custodian 
of these traditions was indeed firmly secured. by this, and it must 
be said. it excelled in this respect over that of priests in other countries. 
These Brahmins very early showed disinterestedness im worldly affairs 
to such an extent that people never had occasion to distrust these 
custodians. 

Yet the customary law was highly aristocratical and almost 
guored the wants of the lower classes of the people and their customs 
arising from wider circulation and closer intercourse. 1t thus appeared 
to these neople uncertain and oppressive, partly owing to their want of 
samar with it; and partly to its motive being incomprehensible to 
them. 

We have already noticed that when Manu's code came into being 
the society had already met with a revolution. Manu could not 
altogether ignore this factor and the necessary rise of the mass 
consciousness. One of his sources. of law was reason, Aecording to 
1111--- 


वेद: स्मृतिः सदाचारः स्वस्य च प्रियमात्मनः | 


एतच्चतुव्विधं प्राहुः साक्षाद्धम्मस्य लक्षणम्‌ || 

Mann. TT. 12. 
'" ihe Veda. the Smritis, the customs of virtuous men, and one's own 
conscientious pleasure " are the fourfold means of defining the sacred 
law”. Manu recognizes the possibility of conflict of laws and gives ari 

&ecount as to how (o settle this conflict. 
Men have always been unequal. Indeed according to Manu, they 
were created as unequal. Men no doubt have similar thoughts, desires 
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and wants; but at the same time they have entirely different thoughts, 
desires and wants. They have identical needs; but ther have different 
needs as well. Jt is true, however, that primitive men must have been 
more alike than more advanced men. Differentiation has progressed 
in the same measure as civilization, or to be more exact, civilization 
itself is nothing more than the accentuation of dissimilarities between 
mdividuals. Nevertheless, the idea of equality is a product of civiliza- 
tion. The days of Manu are marked by greatest contrast between the 
classes. Indeed the necessity of proclaiming equality of men is seldom 
felt until the differences between them were appreciated. There is no 
question of equality of men m a society composed of sensibly homogen- 
ous elements, because such people feel that their needs are equal; 
equality of needs is the essential, if not the only, factor whieh unites 
them, and the idea of eqnality cannot be disengaged from the more 
comprehensive and simpler idea ता solidaritw through similitudes. 
Buddha proclaimed the equality of inen at the time when mequality was: 
strongly felt. Manu could not ignore this necessity for proclamation 
of equality. 

But according to hin equality did not mean exact sameness, 
Hach has individually a worth which is equally to be respected in human 
relations. quality of men, according to him. is the recognition of 
an equal protection for the worth of each man. He emphasized solida- 
rity through division of labour. This could not fail to produce the 
desired effect. The more men differ one from another in this world, 
the greater becomes their mutual usefulness, and there comes a better 
understanding of the fact that individual activities, though different, 
are nevertheless socially equal,.since they all contribute to social 
solidarity. This was also the explanation given in the Upanisads as 
to the creation of different Varnas in the society. 

Tt must have been observed that Manu enjoins strict division of 
labour. This indeed is calculated to lessen individual suffering. Men 
have different aptitudes and different needs: these differences increase 
steadily with the progress of civilization, or rather are the civilization 
itself. Yet men are conscious of their unity, because they know that 
they can satisfy their needs only bv an exchange of services; this 
solidaritv grows closer the more pronounced are the differences in 
individual aptitudes, fur then exchanges are more frequent and more 
productive. Consequently. the social bond grows the stronger as men 
are more sharply individualized. Thus division of labour is at once an 
element of solidarity and of individualization. At first it must have 
been spontaneous. 

The general and unconscious cause which has favoured the 
development of division of social labour is the progressive condensation 
of societies, a condensation which has been brought about in three ways 
during the course of history: (1) Population has been steadily concen- 
trating on smaller territories; (2) Cities have grown and a general 
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lendeney is manifested among country people to go to cities; aud finally, 
(3) the number aud rapidity of means of connuunication have very 
considerably mereased. 1 cannot be demed Chat even this thud factor 
had an intiuential haud in tes development since the vedic days. 

Manu perceived this and esploited at for the purpose of quelling 
Buddhistic revolution. He however declared. this division of labour 
to be hereditary. May be, le was led. by the actual results of the 
influence of hereditary transmission of special aptitudes. But he failed 
to see that in the long run heredity retards if. It obstructs individual 
change and initiative and really there is no transmission of special 
aptitudes 

li will be pertinent to exunine the influence. of Manus religion 
on development of aw. Rebgion in the carly consanguincous society. 
was at first the result of fear or admiration, afterwards the consequence 
of a COWCTING spire ol blind submission to tradition. and finally a symbol 
of seclusion and exclusivencess. Ho first sprang in the forms of Animism 
aud Fetishisin, from the fancied power of the departed, and from the 
experience. of the transcendent power of natural agencies surrounding 
man, and Was sub equenthy developed bs a sense of wonder and respect 
for the unusual and exceptional, embracing the more striking pheuo- 
nena of nature, especially those of the heavens and seasons, even if of 
daily occurrence. ‘Phe conviction of the worldly u-efuluess of religion. 
its attachment to all the agencies of the proper sphere of a society as 
against foreign enemies, and finally, the feelings of devotion developing 
in parallel Hines with the ties of consanguinity. indelibly endeared it 
to the heurts. Fts lopies continued to be the worship of the spirits of 
the departed, as well as of these hannting. all nature, and of the 
external objects connected with them: the placating of mysterious 
powers and their employment to the advantage of man by means of 
external rites: and finally, the homage paid inwardly and by outward 
acts to the progenitor of the patriarchal sphere, figuring now as its 
preservers and patrons, and raised to the rank of divinities or of a 
higher class of superhuman beings. The influence of religion was 
nevertheless also productive of a ioral result, already felt in the 
consanguineous society; namely, the gaining ground of the idea of the 
universal accountabilitv of those inevitably sdhering to it, not so much 
from faith, as from the fact of helonging to the same sphere of consan- 
guimty. Primitive religion is nof. thus. the result of individual 
conviction; if is a motive influence just as tangible and as inseparable 
from social life as any tradition, anv familiar agency, or any accepted 
earthly authority.’ 

jn the early stages religion retained this feature. It however 
becomes consciously polvtheistic through the co-ordination of the 
divinities of the various kinships forming the component parts of the 
society, and through a grouping of the transmundane powers correspond- 
ing with the order of the tribal and of the communal state. At a later 
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period, when the suciety itself establishes its rules with fixed purposes, 
Divine rule is no longer casually revealed by scattered capricious 
manifestations alone, but becomes the source and sustaining spirit of 
the laws of casual necessity now beginning to be recognized, whilst 
familiarity with abstract ideas and with their domain identifies the 
supernatural powers with notions of a general character, and with 
conceptions which present themselves al first. as fatal forces existing 
before the deity side by side with, or above it, and, subsequently, as 
embodied im the essence of the gods, as asserting themselves in their 
attributes, and as symbolized in the religious fables concerning them. 
The preponderating importance of externals and. ceremonies continued 
to be acknowledged in all the relations of the conmuunity. 

In Manu religion was looked upon as being essentially the symbol 
of the social bond, and the fulfilling of the task and duties connected 
with the veneration due to the gods, and with the expression of 
attachment to the state. Want of faith and indifference to religion 
met with the same condemnation as want of patriotism and contempt 
of civil virtues, for, they were considered identical. Religion thus 
became still more intimately connected with the ties of the society 
than with the spheres of individuality. 

An eminent histor of our time has shown how the higher 
religions have made their appearance on earth im response to. the 
challenge presented by the disintegrations of civilizations. "7 Tf religion 
is à chariot, tt looks as if the wheels on which it mounts towards heaven 
may be the periodic downfalls of civilizations on carth. 1 looks as a 
the movement of civilizations may be exebe and recurrent, while the 
movement of religion may be on a single, continuous upward line. The 
continuous upward movement of religion may be served and promoted 
bv the evelie movement of civilizations round the excele of birth. death, 
birth. 

The higher religions with a mismon to all mankind are said to be 
relatively recent arrivals on the mundane scene of human history. 
They have not arisen even among societies in process of civilization 
until after certam civilizations have broken down and have travelled far 
along the path of disintegration. 

We have, however, already seen how even in the early Rigvedic 
age our Vedic Rishis conceived of this umty of God. Indeed the earliest 
expression of that illumination of human soul which brought mito 
Religion a perception of the Unity of God and of the consequent brother- 
hood of mankind was given on the Indian soil bv the Rigvedic Rishi, 
Prajapati Paramesthin, in the clearest possible terms. 

It has been the sad experience of the world that one of the keenest 
ironies of human history is that the very. illumination of human souls 
bringing in the perception of the Unity of God does at the same time 
make these souls prone to fall into the deadly sins of mtolerance and 
persecution for religion’s sake. 
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The explanation perhaps is that the idea of Unity in its application 
to Religion impresses the spiritual pioneers who first stumble upon it in 
this context with so overwhelming a conviction of its transcendent 
importance that they are apt to plunge info any short. cut which 
promises to hasten the translation of their idea into reality by enabling 
them to impose it upon their fellowuien. 

Whatever be the explanation, the enormity of intolerance and 
persecution mo the cause of Unity, however, has shown its hideous 
countenance, almost without fail, wherever and whenever a ' higher 
religon ^. has been discovered and formulated and preached. 

It must, however, be said to the great credit of the Vedie Arvans 
of India that somehow they succeeded in. not allowing this nnpaet of 
the sense of Unity upon religion to beget that spiritual enormity which 
such an unpact almost everywhere elke did. beget in the shape of 
religious intolerance. and religious persecution, 

Prive Religion is truly characterized as bounded by the narrow 
vision, and iniplicated in the tribal feuds. But these positive limitations 
and blemishes of Primitive Religion have one important offsetting 
negative advantage. they fo-ter a spirit of 7 tive and let live im the 
relations between one primitive tribal worship and another. Under 
primitive: social conditions the plurality of mutually independent 
parochical communities as taken for granted as a permanent state of 
affairs: the possibility of their consolidation into a universal state by 
one or other of the two alternative methods of voluntary pacific co- 
operation or violent conquest renatus nodreamt of: and since the gods 
of each and every primitive parochial communi are regarded as 
members of sts social circle on much the same footing as its human and 
annual members, the moral acceptance of a social situation in which a 
number of separate parochial communities are living together side by 
side carries with it the moral acceptance of a plurality of parochial gods 
—each independent of his or her neighbour and locally master or 
mistress of hus or her own domain in. perpetuity .'^ 

©“ Iu this social condition human souls are blind to the unity and 
ubiquity and omnipotence of the Godhead; but, precisely on that 
account they are mune from the temptation of succumbing to the sin 
of intolerance in their relations with other human beings who happened 
to worship this Godhead under different forms aud titles!!! 

From what we have aiteady noticed it must have been amply clear 
that the Vedie Religion far surpassed the primitive stage. Yet the 
inpact or the Sense of Unity upon it. did not beget that spiritual 
enormity, which in the shape of religious intolerance and religious 
persecution became almost the invariable product of similar but more 
modern impacts. But, leaving aside the Vedic Religion, no one can 
deny this exceptional virtue of tolerance to Buddhism. 

A great thinker of the present age savs:™ '' Indian pacifism 
finds its completest expression in the teaching of Buddha. Buddhism, 
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like Hinduism, teaches Ahimsa or hariulessuess towards all living 
beings. Alone of all the great world religions, Buddhism made its way 
without persecution, censorship or inquisition. In all these respects its 
iecord is enormously superior to that of Christianity, which made its 
way among people wedded to militarism and which was able to justify 
the bloodthirsty tendencies of its adhereuts by an appeal to the savage 
Brouze-Age hterature of the Old Testament. For. Buddhists, anger m 
always and unconditionally disgraceful. Por Christians, brought up to 
identify Jehovah with God, ibere Is sucha thing as ^ righteous 
indignation." ‘Thanks to this possibility of iidignation being righteous, 
Christians have always kelt themselves justified ii iaking war and 
committing the most hideous atrocities.” 

Aldous Huxley ‘points out that before. the coming of the 
Mohaminedans, there was virtually no persecution an India. The 
Chinese phlegm Hiuen Tang, who visited India in the first half of the 
seventh century and has lelt a cocumslantial account of his fourteen- 
vear stay in the country, inakes it clear that Hindus and Buddhists lived 
side bx side without any show of violence. Each party attempted the 
cou versiou of the other; but the methods used were those of persuasion 
aud argument, not those of force. Neither Hindiisin nor Buddhis is 
disgraced by anything corresponding to the Enquisttion: neither was 
over guilty of such iniquities as the Mbigensian crusade oc such eriminal 
lunacies as the religious wars of the sisteenth and seventeenth 
centuries." 

Prof. Northrop points out how Buddhism indicates a way to 
obtain peace of mind. ° Buddha. sitting. amid the transitory, death- 
doomed, determinate things which are hore and now, with his eves 
half-closed, half open '' is preeisely showing the way to obtain real peace 
of mind. 

There is nothing m the teaching: of Buddha which one's 
immediate experience does not contain, © Hence, having pointed out 
the factors which are there and having revealed the potentialities which 
they offer in practical living, for facing the stark transitory realities of 
hfe as they ere, and even so finding it possible (o gain an emotional. 
aesthetic. and hence essentially spiritual contentment. thereby. preparing 
us for the death not merely of those who are dear to us but also of all 
other determinate things: and giving us ‘a deep. even tragically deep, 
fellow-feeling for all creatures, vegetables and animals ax well ax men, 
he had taught us how to stand upon our own feet.’ 

' There is no transcendental hocus-poeus breaking inte our lives 
from without in some manner which we can never understand, 
thereby always making us ifs slave. There is no claim that one cannot 
attain the perfect moral and religious life without the Buddha. There 
is no charge of sin loaded upon us of an origin so far as in the distant 
past that obviously. by its very nature, we can have no responsibility 
for it There is as a consequence no over-righteous sense of self- 
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sacrifice nor any claim upon the part of the Buddha that he is suffering 
or dying for us, thereby making us permanently his chattels by putting 
us permauently in lus debt. The Buddhas claims upon the lives of 
men are merely those of a mortal man—he never claimed to be anything 
more—who, with the utinost. realism and the most sober reasonable- 
ness, merely calls man’s attention to, and with him has a compassion- 
ate feeling for, the suffermmgs of human and natural thmgs which the 
inevitable death that overtakes all determinate creatures entails; while 
ul the same tune pointing oul another factor in the nature of things 
and the practical cousequences with respect to aesthetic appreciation, 
spiritual sustenance, and emotional equanimity, which the awareness 
and cultivation of its existence engenders. Y 

ft is no wonder that this Buddha, in spirit if not entirely in name, 
bas won the hearts and the affection of more of the earth's inhabitants 
than any other religious leader in the world. He has won this allegiance 
tolerant by combining amicably with, and even losing himself in, other 
religions rather than replacing or destroving them. 

“In his enhehtened followers there has also come an appreciation 
of things intellectual as well as aesthetic. an open-mindedness—in fact, 
a positive welcoming ot religious and philosophical doctrines other than 
ones own, and, as Marco. Pallis has noted, an attendant spirit of 
tolerance such as befits one who maintains that the divine component 
ol the nature of things is truly and literally not merely in all persons, 
but in all aesthetie natural objects." 

It seems that i Manu Samba religion is valid only to the extent 
of its fitness to minister to the supremacy of the established order, and 
as far as it might be expressive of the manifestation of the devotion of 
the people to the sanetoned power of the state. 

We have observed above that Manu's code was not the result of 
any legislation. It may be pertinent to enquire whether legislation 
Was thought possible im those days. Jaw being of divine origin. prima 
facie any legislation in the modern sense of the term would be, at least 
theoretically. improbable. We have, however, already noticed such 
legislation in earlier India. Manu himself expressly recognizes king's 
legislative function. As one such instance he refers to law promulgated 
by King Vena while discussing the propriety of Nivoga : 


नोह्ाहिकेषु redu नियोगः कोत्यंते safe । 
न विबाहविधावक्‍्तं विधवावेदन पुन: N 





Manu, IX. 65. 
‘ Procreation of children by appointment on anothers wife 
(Niyoga) has nowhere been mentioned in the Mantras of nuptial rites 
nor the marriage of a widow has even been mentioned in the Sastra. 
अयं हिजेहि fagfix: पशधर्म्मों विगहित: | 
मनृष्याणाभपि प्रोवतो बेणे राज्यं प्रशासति॥ 
Manu, IX, 66. 
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“his beastly custom, which first. prevailed among then during 
ihe reign of King Vena, is condemned by the erudite Brahmanas.’ 


स महीमखिलां भूञ्जन्‌ रार्जाषिप्रवरः पुरा । 
वर्णानां Get चक्र कामोपहतचेतनः ॥ 
Manu, TX. 67. 

"That foremost of kings (Ven, having enjoyed the whole earth, 
with his mind clouded by erotic feelings, introduced this custom 
(procreation of children under appointinent on another's wife) of. vore 
among men which led to the intermixture of caste. 

तत: प्रभुति यो मोहात्‌ प्रमीतपतिका म्त्रियम्‌ । 
नियोजयत्ययत्यार्थ तं विगहेन्ति साधवः ॥ 
Manu, IN, 68, 

‘Since that tine, he, who has appointed a widow tn get a son 
procreated on her by another man, has been condemned bs the 
virtuous.’ 

It is indeed the function of everv social order to bring about a 
certain reciprocal behaviour of human beings, to make them refrain 
from certain acts which, for some reason, are deemed detrimental to 
societv, and to make theni perform others which, for some reason, are 
considered useful to society. According to Manu: 

© fi e. `~ c 
तस्यकम्मंविवेकार्थ शेषाणामन पूर्व्वंशः | 
स्वायम्भूवोमनर्धींमानिदं शास्त्रमकल्पयत्‌ || 
Mann, 1. 102, 

“Tor the classifieation of the works (duties) of ihe Brahmana 
and other castes of society in the order of enumeration, the wise 
Manu, the grandson of the self-origined one. (Svavambhnba), framed 
this code,” 

^ 
विदुषा ब्राहमणनदभव्यतेब्यं प्रयत्नत: | 
गिष्यभ्यशच प्रवक्तव्यं सम्यङ्नान्यन केनचित्‌ | 
Mann, 1, 108, 
‘This code should be diligently read and taught in its entirety to 


his pupils bv an erudite Brahmana, and not by (a member of) any 
ather (caste). 


ददं शास्त्रमधीयानो ब्राह्मण: afar: | 
मनोवाग्देहजैनित्यं कम्मंदोष॑न लिप्यते ॥ 
Manu, 1. 104, 
“A Brahmana, who, while observing the vow of self-control, 
continence, ete., reads this code, is nof tainted by the daily acts of 
iniquity done by his mind, speech and body.’ 
पुनातिपडूक्ति वंश्यांश्च सप्त सप्त परावरान्‌ | 
पृथिवीमपि चैबेमां कृत्स्नामेकोऽपि सोऽहंति॥ 


Manu, I. 105, 
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“ He sanctifices the row (pankti) and the seven generations of his 
ancestors and descendants. He is fit to be honoured even with the 
gift of the whole earth.” 


aq स्वस्त्ययनं श्रेष्ठमिदं बृद्धि-विवद्धंनम्‌ । 
इदं यशस्यमाय्‌ ष्गमिदं निःश्रेयसं परम्‌ ॥ 
Manu, 1, 106, 

“This code (i.e., the reading of this code) is the greatest of all 
auspicious rites. It improves the intellect (of its reader), imparts fame 
and longevity, and is superlatively auspicious.” 

अस्मिन्‌ घर्म्मोऽखिलेनोक्तो गुणदोषौ च कर्म्मणाम्‌। 
चलुर्णामपि वर्णानामाचारश्च॑व SITES: N 
Manu, I, 107. 

“In this code are described system of law in its entirety, with 
the merits and demerits of acts, and the eternal rules of conduct, 
which govern the four social orders.’ 

आचारः परमो धर्म्मः श्रृत्य्‌क्तः स्मार्तं एव च। 
तस्मादस्मिन्‌ सदाय क्तो नित्यं स्यादात्मवान्‌ द्विजः॥ 
Manu, 1. 108. 

'* Immemorial custom is the highest virtue, as inculeated by the 
Sruti (Vedas) and the Smriti. Fence, a ‘Dwija, with his senses 
under control, shall always conform to these rules of conduct." 

आचाराद्विच्युतो विप्रो न वेदफलमदन्‌ ते | 
आचारेण तु ALIA सम्पूर्णफलभाग्‌भवेत्‌ ॥ 
Manu, I. 10). 

‘‘ Devoid of conduct, a Brahmana does not obtain the merit of 
reading the Vedas. Possessed of (good) conduct, he reaps the entire 
fruit (of such study)."' 

एवमाचारतो दृष्टा धम्मंस्थ मुनयो गतिम्‌ | 
TAT तपसो मूलमाचारं जगृहुः परम्‌ ॥ 
। Manu, 1. 110. 

" Having thus traced the origin of ' Dharma’ to the rules of 
(good) conduct, the sages accepted the same as the basis of all 
activities.’’ | 

Sir William Jonez translates this as follows: 

'* Thus have holy sages, well knowing that law is grounded on 
immemorial custom embraced as the root of all piety, good usages long 
established.'' 

Again in Chapter XII we have: 

चातुब्व॑ प्यंस्य कृत्स्नोऽयम्‌ क्तो धम्मंस्त्वयानध | 
कम्मंणां फलनिवृत्ति शंस नस्तत्त्वतः पराम्‌ ॥ 
Mana, ATI. 1, 

92-—1858 D. 
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“0 THOU sinless one, you have discoursed on the duties of 
niembers of four social orders, now truly describe to us the effects of 
acts, done by men in their former births." 

A A e 
पारुष्यमनतञ्चेव TATA सर्व्वंश: | 
असम्बद्धप्रलापरच वाङ्मयं स्याच्चतुव्विधम्‌ ॥ 
Manu, XII. 6. 

‘‘ Harsh speaking, false speaking, speaking ill of another at his 
back, and idle gossiping are the four inauspicious lingual acts.” 

Manu claims to have laid down the norms whereby the socially 
desired behaviour can be brought about. The type of social order 
sought to be established bv him is characterized by the specific 
motivation emphasized by Manu throughout the Samhita to induce 
individuals to behave as desired. The order contemplated by him 
attaches specified. advantages to ils observance and possible disadvan- 
tages to its non-observance. The sanction provided by the social order 
has a predominantly transcendental character. 

एतद्वो$भिहितं wed निःश्रेयसकरं परम्‌ । 
अस्मादप्रच्युतो विप्र: प्राप्नोति परमां गतिम्‌ u 
Manu, XII. 116. 
" Thus I have described to you all that confer the highest good 
on man; those who swerve not from these duties become emancipated. 
इदं स्वस्त्ययनं श्रेष्ठमिदं वुद्धि-विवद्धनम्‌ । 
इदं यशस्यमाय्‌ष्यमिदं निःश्रयसं परम्‌ ॥ 
Manu, 1. 106. 

“ This code (i.e., the reading of this code) is the greatest of all 
auspicious rites. It improves the intellect (of its reader), imparts fame 
and longevity, and is superlatively auspicious.” 

It is needless to point out that the principal pre-occupation of 
man in these days was not so much the domination of his universe as 
to learn to dominate himself, not so much to subdue reality to the 
wishes of men as to learn how to conform the soul to reality. 

The sources of law are thus given by Manu :— 


वेदोऽखिलो धम्मंमूलं TATA च तद्विदाम्‌। 
आचारषश्चेव साधूनामात्मनस्तुष्टिरिव च॥ 
Manu, TI. 6. 
“ The entire Vedas, the law codes framed by men, well versed in 
the Vedas, from their recollections, as well as the rules of life observed 
by them, the customs etc., of the pious, and the feeling of self- 
complacency are the proofs of virtue."' 
श्रुतिस्तु वेदो विज्ञेयो धम्मेशास्त्रन्तु वे स्मृतिः। 
ते सर्व्वार्थेष्वमीमांस्ये ताभ्यां धर्म्मो हि rAr ॥ 
Manu, IL. 10. 
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‘‘ The Veda is called the Sruti, and the Dharma Sastra is called tho 
Smriti. 


Their teachings should not be put to the test of logic, for 
virtue has emanated from these two. 


वेद: स्मृतिः सदाचारः स्वस्य च प्रियमात्मनः | 
एतच्चतुन्विधं प्राहुः साक्षाद्धर्मस्य लक्ष्मणम्‌ || 


Manu, IE 12 
“The Vedas, the Smriti, good conduct, and self-complacency 


of one's own, the wise call these four as the positive proofs of virtue.” 


श्रतिद्वेधन्तु यत्र स्यात्तत्र धर्म्मावृभोस्म्‌तौ i 
उभावपि हि तौ धम्मौ सम्यग्‌क्तौ मनीषिभिः n 


Manu, 1}. 11. 
“In a case of two conflicting Srutis, both of which are equally 
authoritative, the wise have called both of them as virtues of equal 
authority.’ 


सरस्वतीद्‌ षद्वत्योदेवनद्योर्य दन्तरम्‌ । 
तं देवनिम्मितं देशं ब्रह्माबर्त्त प्रचक्षते || 


Manu, 11. 17. 
“The tract of country, which lies between the Sarasvati, and the 
Drishadvati, the two celestial rivers, that 


god-built country is called 
Brahmavartam.’’ 


तस्मिन्‌ देशे य आचारः पारम्पर्यंक्रमागतः | 
वर्णानां सान्तरालानां स सदाचार उच्यते ॥ 


l Manu, JI. 18. 

‘‘ The conduct of life, as it obtains from generation to generation 

in that country among the twice-born and the mixed castes, is called 
Sadachar (good conduct).'' 


आर्ष धर्म्मोपदेशञ्च वेदशास्त्राऽविरोधिना । 
यस्तकंणान्‌ सन्धत्त स धर्म्मे वेद नंतर: ।। 


Manu, XII. 106. 

“He, who discusses the ethical teachings of the Vedas and of the 

Veda-based Smritis with processes of reasoning not hostile to their 

tenets is alone enabled to know the right principle of virtue and no one 
else.” 


अनाम्नातेष्‌ धर्म्मेष्‌ कथं स्यादिति AAT | 
यं शिष्टा ब्राह्मणा TA: स धर्म्मः स्यादर्शाद्धित: ॥ 


Manu, XII. 108. 
'" Laws, not specifically laid down in this code, should be unhesi- 


tatingly accepted, as virtuous (qualified) Brahmanas would lay down 
and interpret. 


धर्म्मेणाधिगतो deg वेदः सपरिवृ हण: । 
ते शिष्टा ब्राह्मणा ज्ञेयाः श्रुतिप्रत्यक्षहेतव: ॥ 


Manu, XII. 109. 
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‘ Those who have thoroughly studied the Dharma Sastras, are 
well versed in the Vedas and Vedangas, and lead the life of a 
Brahmacharin and are living muniments of the texts of the Sruti 
should be judged as duly qualified (law-givers)."' 


दशावरा वा. परिषद्‌ यं धर्म्मं परिकल्पयत्‌। 


त्र्यवरा वापि वृत्तस्था तं धर्म्मं न विचालयंत्‌ ॥ 
Manu, XIT. 110. 
‘‘ Whatever a council of ten, or of three qualified Brahmanas, 
faithful to their duties, shall lay down as the law, must be accepted 
as such.” 


त्रैविद्यो हे तुकस्तर्की नैरुक्तो धर्म्मंपाठक: | 


त्रयश्चाश्रमिणः Get परिषत्‌ स्याहृशावरा ॥ 
Manu, XII. 111. 
'* Such a council must consist of at least ten Brahmanas, who 
have studied the three Vedas, are acquainted with rules of reasoning 
and inference, and are well versed in the Nirukta and law codes.” 


क्रग्वेदविद्‌ यज्‌ व्विच्च सामवेदविदेव च । 


त्यवरा परिषज्‌ sur धम्मंसंशयनिर्णय | 
Manu, XII. 112. 
'' In respect of determining a doubtful point of law, the council 
must consist of at least three Brahmanas, well versed in the Rik, Yajush 
and Sama Vedas.’ 


एकोऽपि वेदविद्धर्म्म यं व्यवस्येहिजोत्तमः | 


स विज्ञेयः परो धर्ग्मो नाज्ञानाम्‌दितोऽय्‌तेः ॥ 
Manu, XII. 113 


‘‘ Even whatever a single Veda-knowing Brahmans shall determine 
as the law shall be accepted as such in exclusion of what has been 
suid by ten thousand ignorant Brahimanas.’’ 


अब्रतानाममन्त्राणां जातिमात्रोपजीविनाम्‌ । 


सहस्रशः समेतानां परिषत्त्वं न विद्यते ॥ 
Manu, XII. 114. 


‘‘ A council, consisting of thousands of assembled Brahmanas, who 
are devoid of penances (vratas) and Vedic knowledge and live by the 
emblem of their caste, can never acquire the status of a true council.’’ 

The most controverted question of Jurisprudence still is whether 
law exists for the sake of restricting the liberty of man. Akin to this 
is the question whether law is to be regarded primarily as a system of 
rights or of duties. In their ultimate analysis these problems will 
lead to the question—how individuality stands in relation to society. 

As is pointed out by Professor Allen,’ ‘‘ legal right, however 
we define it, must mean some enlargement, or'at least some guarantee, 
of individual freedom of action or of enjoyment”, while ''legal duty 
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denotes some restriction, necessitated by the interests of others, upon 
self-interest.”’ 


It may indeed be an exaggeration to represent the individual as 
utterly subordinate to the general good of the majority. A man must 
have some security for existence and for self-development 'in relation 
to others who are all demanding the same security. 


It is equally an exaggeration to look upon the individual's will 
and endeavour as the absolute source of his own development. These 
are not, in point of fact, independent factors; these draw their susten- 
ance from the outside and from the mutual action and reaction upon 
each other of man and the circumstances surrounding him. Normal 
human activity springs from social conditions and is realized in 
society. 

Defore we can appreciate correctly what is the ' individual free- 
dom of action’ that requires some guarantecing from law, we must 
know the normal tendency of human action. The purpose of human 
action (or more strictly, what the behaviour of men themselves reveals 
as the purpose of their lives) may be said to be that men seek happiness. 
For this purpose they enter into a strife which presents two sides, a 
positive and a negative. The strife aims, on the one hand, at eliminating 
pain and discomfort, and, on the other, at securing the experience of 
pleasure. If this strife creates in man an anti-social tendency, then 
securing free scope to individual action will not be conducive to social 
co-existence. 

The ancient Hindu sages took cognizance of this strife in 
human life, but believed that the individual tendency was the result 
of envirouments and training, and as the individual never existed in 
isolation and has always co-existed in a society, they could not accept 
any anti-social tendency as essential for individual development. 

If by ‘interest’ we mean the regulated interest only as 
distinguished from what any particular individual may desire, then 
assertion of right would not ultimately be anti-social. ‘‘ I have a right 
to this or that” means only that some one is interfering with my own 
regulated interest, some one is trying to go beyond his regulated 
interest. 

From what we have already observed it becomes abundantly 
clear that the Hindu philosophers almost always kept the individual 
interest prominent in their system. But this interest itself was verv 
much circumscribed. The individual, according to them, had no 
interest in what they called ‘ Preya’ or ‘ pleasurable’. The only 
interest that could claim safeguarding was ‘ Sreya’ or good. 

As has been asserted by Dr. Du Nouy”™ in his ' Human 
Destiny,' '' from a man's point of view, on his scale of observation, 
everything takes place as though he were free either io follow his 
animal instincts, which afford a great deal of physical satisfaction, or 
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else to scorn these satisfactions and seek another goal, the attainment 
of what we call higher human and spiritual values.” 

" We know," says Dr. Du Nouy,” ''that the pursuit of this 
goal means a struggle against his animal self, and often entails pain, 
though it is eventually conducive to the greatest joy.” 

Our ancient Hindu sages recognized quite early the existence of 
these two paths : they recognized that these existed for man alone, and 
man alone could acquire the liberty io choose between them. In man 
and in man alone the possibility of the choice became transformed into 
a moral idea. 

The practical importance of a sound basic analysis of the 
ultimate legal relations can hardly be exaggerated, and it is, indeed, 
regrettable that the problem of defining the basic relations is yet 
unsolved. It may be of some use to know how the ancient Hindu 
philosophers conceived of these relations. They conceived of ' duty '; 
but we scarcely hear them speak of ‘ right’. They escaped the tyranny 
of ' duty ' by making observance of duty itself essential for one's own 
development. 

All human activity, not employed directly for the purpose of 
salisfving some primitive material want, and thus not a result of ths 
rudest compulsion of nature—every activity, in short, which may be 
regarded as subjectively free—springs from social conditions and is to 
be realized in human society. 

The voice of individual conscience claiming the performance of 
duty is originally but the echo of social opinion which deriving its 
strength from the customs, morals and views of life of the community, 
only becomes independent gradually and by slow degrees. 

The more independent of external nature man grows and the 
greater his mastery over it, the more perfect may his social co-existence 
with his fellows become, and the less will his actions spring from 
motives of such a character as might bring him into conflict with the 
interest of others. In such a state duty may not appear as a tyrant. 
The more ideal the motives of human activity are, the more independ- 
ent of external circumstances will they grow, and the more will they 
appear to us as resulting solely from free-will, regarded subjectively. 
Duty, in this manner, will gradually be its own law as regards the 
possibility of its future fulfilment, and obedience to it will always lead 
to the increasing independence and to the maintenance of the internal 
freedom of the agent in future. As commonly understood, free-will is 
independent of all persuasive motives, can act contrarily to such 
motives, and can suddenly create for itself a motive (not arising from 
the laws of mind). The ancient Hindu sages did not concern them- 
selves much with such capacity to act uninfluenced by any motive. 
They did not, by independence, mean independence of all motives. 
There is alwavs, according to them, a motive’ which explains human 
decisions. Their independence is independence of inferior external 
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motives, of egoistic and solely material motives: for, these motives 
express not the moral, essential direction of the rational will, but 
deviation caused by fatalities of external origin. 

The essence of true liberty is not an ability to fall but the ability 
to rise. Evil is almost always the result of external compulsions, of 
physical servitudes, necessities, passions, while good is the release of 
our true and proper activities. Such being the conception of normal 
will, these Aryans recognized human nature as essentially good and 
roclable. Herein perhaps lies the explanation how it is that while we 
meet a developed conception of duty among these Aryans, we scarcely 
hear them speak of ‘ right’. ‘The assertion of right in its last analysis 
would mean some act that would not be in accordance with the interest 
of some other. “I have a right to this or that’ is an assertion which 
becomes necessary only when in going to realize my desire with refer- 
ence to them I come in conflict with the interest of some other. 

Of course, as I have noticed above, if by ' interest ' we mean only 
the regulated interest as distinguished from what any particular 
individual may desire, then assertion of right would not be anti-social. 

Striving for the attainment of the good, the lawful, and the 
expedient begins where an emancipation from the blind forces of nature 
has already taken place, and man has recognized the useful. Yet the 
highest degree of utility is attainable in such a society only where its 
members are capable of the largest amount of co-operation, and, 
therefore, individually good, and observe in their conduct the limits 
of law, and where their social organization is, besides, perfectly 
expedient. 

Activity can be brought under a standard only when and as far 
as its external results come into collision with the activity of others, 
and thus affect the conditions of co-existence and social freedom. 

As I have noticed above, our ancient Hindu sages did not fail to 
notice the strife introduced in human life by the very purposes of human 
action. But they shaped this tendency so as to fit in with social 
co-existence. 


Some of our ancient philosophers conceived of “आनन्द” (happiness) 


as the summum bonum of life. According to them, wisdom is 
merely the science of happiness that teaches us how to achieve 
happiness. Their happiness, however, was a constant state of pleasure 
and not a mere satisfaction of a transient lust. 

Philosopher Mahidasa conceived of the whole of nature as a 
system of ends, the ultimate aim of life as a whole being the attain- 


ment of perfection—-perfection consisting of प्रज्ञा, नन्दनम्‌’, 'अमृतत्वम्‌' 
knowledge, bliss, immortality. The continual advance is one from 


Life (प्राणाः) to Reason (प्रज्ञा), from Prajapati to Brahman, from 
bondage to freedom of action. The first and obvious sign of freedom 
is the power of free bodily movement, a power of which stocks and 
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stones are deprived. The second test of freedom is the power of 
generation Dy means of separate sex (मिथनम ) . The next test is 
by the stomach, that is, the choice of food and power of assimilation, 
and so on, the final test being applicable to the brain or to the powers 
of heart and mind by which a man is endowed with knowledge. The 
highest in the scale of development is man who alone is endowed with 
the faculty of reason. His highest aspiration is the attainment of the 
immortal by means mortal and his principal means is प्रज्ञा. In 
order to enjoy full freedom one must, according to this philosopher, 
transcend in his thought all material conditions of existence, and rise 
above the sensuous. 


By so saying Mahidasa does not mean that we should forego the 
Jegitimate pleasures of senses. According to him, pleasures of senses 
will be legitimate in so far as these are in harmony with the purpose 
of the whole of nature, that is, in so far as these subserve the real end 
for which these are meant, and no other. Delight in those things not 
indispensably necessary is sensuousness. The mind according to him 
is the seat whercin all desires dwell. Formation of ideas is explained 
by him by means of two faculties: sense and intellect. The senses, of 
course, have for their objects singulars of individual things but the 
intellect, universals; the senses present matters for cognition to the 
intellect which forms ideas. Ideas again are not products of the human 
mind; but the intellect by its abstractive power forms the universal 
from singulars. The capacity to form ideas is, of course, to be found 
only in man. Man says what he has known, knows what ts to happen 
temorrow, knows heaven and hell. By means mortal he seeks the 
immortal. Hunger and thirst, instincts and impulses only guide the 
lower animals—capacity to reason, capacity to know what is to happen 
tomorrow is only to be found in a higher form of life. Conscience, 
which alone can differentiate and perceive the distinction between 
good and bad, is reserved for man. 


As I have pointed out above, Mahidasa did not make virtue 
consist in the freedom from desires. According to him, there is nc 
reason why we should forego the pleasures of the senses. Only these 
must be legitimate, must be in harmony with the purpose of the whole 
of nature, must subserve the real end for which these are meant. 


It is but natural that such a philosopher’s view of law should be 
as elevated as his view of life. In his conception of the state he 
emphasizes the fact that the state is necessary to bring in harmony. 
that the state is possible only on the assumption of a delimitation of 
individual desires by limiting individual interests. 


Yajnavalkya, whose philosophy we find in the Brihadaranyaka 
Upanishad, and who thus flourished several ‘centuries before Christ, 


preaches the doctrine of Self-love (आत्मकाम) ; 
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न वा अरे wy: कामाय पतिः प्रियो भवत्यात्मनस्तु कामाय पतिः प्रियो wala a नवा अरे जायाय 
कामाय जाया प्रिया भवत्यात्मनस्तु कामाय जाया प्रिया भवति । . .. . . . न वा अरे सर्वस्य कामाय 
wd प्रियं भवत्यात्मनस्तु कामाय सर्वं प्रियं भवति । 
Briha. Upa., II. 4, 6. 
‘‘ Verily a husband is not dear, that you may love the husband, 
hut that you may love the self, therefore a husband is dear. . . . . . 
verily everything is not dear that you may love everything, but that 
you may love self, therefore everything is dear.” 
He represents everything as existing for the self-realization of the 


individual. His injunction is अतो यदात्मनोऽपथ्यम्‌ परस्य न तदाचरेत्‌ ' (Yaj. 
Samhita, TT. 65): ‘‘ Do not do to others what you do not like to be 
done to yourself.” According to him, “ heart is certain and will not 
mislead us ’’. But, according to him, whatever lands us in doubt, 
darkness, delusion and ignorance (and tncreases lust) is evil. Good 
makes us free from all these and leads to knowledge and immortality. 

According to Manu, “to act solely from desire is not laudable, 
yet an exemption from that desire is not to be found in this world.” 
Even the study of the Veda and the performance of the actions 
prescribed by the Veda are prompted by such desire. The desire has 


its root in the conception that it wil have a yield— सद्धुल्पमूल: कामः--nd 


In consequence of that conception acts are performed. Not a single 
act here appears ever to be done by man free from desire : 


कामात्मता न प्रशस्ता नर्चवेहास्त्यकामता | 
काम्योहि वेदाधिगमः कर्म्मयोगशच वेदिकः ।। 
सङ्कल्पमूलः कामो वै यज्ञाः सङ्कल्पसम्भवाः। 
व्रता नियमधर्म्माइच सर्व्वे सङ्कल्पजाः TAAT: | 
अकामस्य क्रिया काचिद्द कयते नह कहिचित्‌। 
यद्यद्धि कुरुते किञ्चित्‌ तत्तत्‌ कामस्य चेष्टितम्‌ ॥ 
तेषु सम्यग्बरत्तमानो गच्छत्यमरलोकताम्‌ | 


यथा सङ्कल्पितांश्चेह सर्व्वान्‌ कामान्‌ TATA N 
Manu, II. 2-6. 


‘‘ To act solely from a desire for rewards is not laudable, yet an 
exception from that desire is not (to be found) in this (world); for on 
that desire is grounded the study of the Veda and the performance of 
the actions prescribed by the Veda. The desire for rewards, indeed 
has its root in the conception that an act can yield them, and in conse- 
quence of that conception sacrifices are performed; vows and the laws 
prescribing restraints are all stated to be kept through the idea that 
they will bear fruit. Not a single act here below appears ever to be 
done by man free from desire; for whatever man does, it is the result 
of the impulse of desire. He who persists in discharging these 
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prescribed duties in the right manner reaches the deathless state and even 
in this life obtains the fulfilment of all the desires that he may have 
conceived.” 

Human conduct is determined by a purpose. The purpose is the 
motivating incentive of the. human will. The will does not act without 
a purpose; fo act is to act as a means to an end. 

The direction of desire exclusively to self-interest is egoism. 
Such self-seeking is incompatible with larger ends. These ancient 
Hindu philosophers, however, utilized this very self-seeking for the 
purpose of the larger ends by giving a direction to the self-interest 
itself. 

According to Kathopanishad, 

अन्यच्छे योऽन्यदुतैव प्रेयस्ते ऊभे नानार्थे पुरुषम्‌ सिणीतः। तयोः श्रेय आददानस्य साधु 

भवति, हीयतेऽर्थाद्‌ य उ प्रयो वृणीते । 
Katha, T. 9. 1. 
“The ६००१ (श्रेयः) is different, the pleasurable (sm:)is different; 
ihey both induce a man to diverse kinds of activities; among tho two, 
he who takes up the good attains welfare, but he who selects the 
pleasurable misses it’: Thus the ancient Hindu philosophers always 
emphasized the distinction between sja: and प्रिय: and their theory 


of law was based on this distinction. 

A man learns only by experience to distinguish the boundaries 
of his freedom of will, and adapts himself but slowly and gradually 
to them. He is able to form, at first within a small circle, nothing but 
an estimate of his own interest; he needs protracted observation to be 
enabled to trace the verifications of these interests to a community of a 
higher order. 

What is lawless may often seem to him expedient and what is 
immoral, lawful. This may all the more readily happen, seeing that 
man is apt to be much more vividly impressed by the expediency or 
want of expediency of the direct result of his conduct, than bv the 
influence exerted upon his fate by their remoter consequences. Man 
requires a large. amount of trained foresight in order to submit to 
indirect social or moral coercion than to physical force; nay, a still 
larger amount of discipline is essential 10. enable him to replace the rule 
of external agencies over himself by the self-restraining rule of his own 
mind. Undue preponderance of egotistical considerations over such as 
are dué to others is a moral defect. 

In the Hindu system, two different but interconnected ideas 


clustered round the term ' law ' (srz3:) : (1) foundation on revelation 
and (2) conduciveness to true welfare. Both these ideas are conveyed 


in the definition of Jaunini : चोदनालक्षणो अर्थों ard: (Chap. I. 2). Dharma 
is that object of welfare which is indicated by an injunction, 
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Vasishtha gives the final end of Dharma (Law) in the following 
terms : 
अथातः पुरुपनिःश्रयसार्थम्‌ धर्म्मजिज्ञासा। ज्ञात्वा चानृतिष्ठन्‌ धाम्मिकः प्रशस्यतमों 
भवि लोके प्रत्य वा विहितो धर्म्मः । : 
Vasistha Sam., 1, 1-2. 
X After studying the Vedas, enquiry should be made about dharma 
with a view to the ultimate attainment of permanent welfare: 
"^ Knowing it and regulating one's conduct accordingly the 
virtuous become most commendable in this life and after death.” 
According to Kanada (Vaiseshika Aphorism) Dharma (aw) is 
the source from which welfare and eventually salvation are realized : 
यतोऽभ्यृदयनिःश्रयससिद्धिः स we: 
Kanada., वढ. 
an 


The authority of Vedie texts containing precepts for the regulation of 
hunan conduct is founded on direct revelation: the wisdom of these 
precepts and their authoritative character are fundamental assumptions 
of Hindu Law which are not to be questioned or tested by the appli- 
cation of sceptical reasoning. The sphere of revelation has reference 
to two Kinds of topics : (0 that which is perfect,—Siddha (सिद्धः) (४) that 
Which ought to be done—bSadhva (साध्यः). The Vaidika philo- 
sophers maintain that with regard to the latter topic the usual secular 
sources of knowledge (i.c., observation and inference) must necessarily 
bo imperfect, for the rightness or wronguess of au action is not one of 
its sensible characters that can be directly perceived; and moreover, 
if in ascertaining the ethical character of an action one has to refer to 
its result, even then the shortcoming of observation and infereuce 
is apparent, for although they may enable a person to measure 
approximately the effect of an action as far as it exhibits itself during 
the short span of man’s life, there remains an illimitable region 
beyond, which they cannot encompass within their range. This short- 
coming, then, has to be mended by reference to the Vedas which 
contain injunctions and prohibitions indicating what actions should 
be performed and how they should be performed. 

The Hindu Law las always been more or less independent of the 
State. According to the ancient Hindu views, Taw was not an 
emanation from or an attribute of the State but was above it and 
anterior to it. It was a fundamental social phenomenon expressing 
the mechanics of social force in a community where with its help it was 
possible even for the weaker to rule the stronger : 


अथो भ्रबलीयान्‌ बलीयांसं आशंसते धर्म्मेण यथा TRA । 
Br. Ar, Up., T. IV. 14. 


The ancient Hindu philosophers based their theories of law not 
ən divine will but on divine reason. They conceived of law as derived 
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from some positive revelation of the Deity, the revelation itself being 
the outcome of the divine reason. ‘This divine reason is not necessarily 
inscrutable and arbitrary, and is not therefore antagonistic to any 
effort to found law and right upon a principle or order intelligibly 
consistent. and permanent. Justice is identical with divine reason, 
with the divine nature and essence, which, being eternal and immut- 
able, exclude all idea of arbitrariness. 

It may be noticed here that this conception of divine origin of 
law may be due to: 

(1) The general hankering of the human mind after some 
fundamental principle; 

(2) Recognition of law as well-reasoned and calculated to 
produce harmony; 

(3) Failure to trace and explain its origin otherwise, law being 
Mektensive with the origin of humanity. 

The most important among the theories of law resting upon a 
practical foundation is the theory of welfare or utility. These two 
notions may, indeed, be used as synonymous; but from the point of 
view of the system they do not, in all respects, prove identical. The 
notion of welfare is more comprehensive than that of utility, and hence, 
although the theory founded upon it appears, on the one hand, as the 
amplest, it is, on the other, less clear, as its several factors are neither 
sharply defined, nor admit of being scrupulously weighed. Hence the 
eudaemonistic doctrines, that is, those referring to welfare, seem to 
allow of being easily connected with their metaphysical system and 
often even accompany them; whilst in the proper theories of utility, 
a foundation upon experience is more conspicuous. The notion of 
human happiness is separable from that of worldly advantage and 
utility, and admits of being associated with virtuous self-sufficiency, 
with absorption in the contemplation of abstract ideas possessed of 
reality, with acquiescence in the order of nature, with conviction of 
salvation in the world beyond, and thus with every ascetic conception 
of the world. 

The Hindu theories of antiquity are in general marked by these 
eudaemonistic rather than by utilitarian characteristics. These also, 
for the most part, conceived of human happiness as the sole aim of 
action, and, accordingly, as the fundamental principle of law and right, 
the notion of happiness itself being conditioned as above. 

Whether law is believed to be only the will of the dominant local 
deity or of the dominant economie class, there is this agreement in 
the two that it is believed to be a manifestation of applied power. Even 
when the Philosophers introduced justice or righteousness as the source, 
ihe substance, and the ultimate end of law, its career did not become 
more honourable. ‘‘ Justice is, of course, an ideal value of highest 
rank, but its positive embodiments are so thoroughly alloyed with other 
values and interests that it can never be completely refined out.” ‘‘ The 
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lofty abstract concept lurks somewhere beyond our discernment; it 
offers no incarnation which may be trusted as quite unmixed and pure.” 
Or as Pascal would have it: “Justice is subject to dispute; might is 
easily recognized and is not disputed. So we cannot give might to 
Justice, because might has gainsaid justice, and has declared that it is 
she herself who is just. And thus being unable to make what is just 
strong, we have made what is strong, just.” 

Even an analysis of the theories of Natural Law would ultimately 
reveal that '' justice, to live at all, must seek the aegis of sovereign 
constraint’. From this point it was only a step to accepting power 
as the substance of legality. 

The story of the search of mankind for absolute justice and of its 
failure has indeed been a long one. Jf is doubtful if the whole story 
can be dismissed only as a hypocritical disguise for concrete political 
aspirations. Yet it can hardly be denied that mostly the primary purpose 
of legal ideology has been either to provide arguineuts for the alleged 
morally binding force of some existing legal order or to describe the 
standards to which a legal system ought to comply in order to be 
accepled as binding. 

Prof. Cahn observes that ‘‘in the twentieth century, sheer 
power enjoys respect bordering on idolatry, and legal philosophers 
yield freely to the general worship." The learned Professor says: 
'* We hear the cynics, the disillusioned, and the callous. We hear also 
the devotees of ' the pure theory of law ' who dismiss all ‘ political ’ 
considerations as irrelevant because justice and such like values are 
‘irrational’ and are therefore ‘not subject to cognition’. Thus, 
whatever the particular pretext may be, the search for the meaning of 
justice appears to have been given up. The result is that irresponsible 
force threatens to occupy a field abandoned by those who might 
restrain 16.” 

If ‘‘ sheer power ” at last has succeeded in the twentieth century 
in being enthroned in the exalted position as observed by Prof. Cahn, 
it must be admitted that it has been struggling for this position from 
the very ancient days. We have seen how the deviations of the power- 
ful were looked upon by our Sutrakars like Gautama and our heroes 


like Bhishma. “दृष्टोधर्म्मव्यतिक्रम:ः साहसञ्च महताम्‌” says Gautama; “aat 
दौबेल्यात्‌ ॥” Bhishma could say: इन्द्राय सः प्रणमते नमते यो बलीयसे। It will 


be interesting in this connection to hear what Nietzsche suid during 
the nineteenth century. 


According to Nietzsche,’ behind all morality there is a secret will 
to power. Even humility is the protective colouration of the will to 
power. Against this passion for power, reason and morality arc help- 
less; they are but weapons in its hands,—dupes of its games. It is 
these underground desires, these pulsations of the will to power, that 
determine our thoughts. ‘‘ The greater part of our intellectual activity 


3, 
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goes on unconsciously, and unfelt by us; ... conscious thinking . . . is 
the weakest. Because instinct is the direct operation of the will to 
power, undisturbed by consciousness, ‘‘ instinct is the most intelligent 
of all kinds of intelligence which have hitherto been discovered.” 
Indeed, the.role of consciousness has been senselesslv over-estimated; 
" consciousness may be regarded as secondary, almost as indifferent 
and superfluous, probably destined to disappear and to be superseded by 
perfect automatism.’’?% 

‘In strong men there is very little attempt to conceal desire 
under the cover of reason; their simple argument is, ‘I wl’. In 
the uncorrupted vigor of the master soul, desire is its own justification; 
and conscience, pity or remorse can find no entrance.’’’ But so far 
has the Judaco-Christian-democratic point-of-view prevailed in modern 
times, that even the strong are now ashamed of their strength and their 
health, and begin to seek ‘ reasons ’. 

Nietzsche laments that the aristocratic virtues and valuations are 
dying out. '' The whole of the morality of Europe is bent upon the 
values which are useful to the heart.’ The strong are no longer 
permitted to exercise their strength; they must become as far as 
possible like the weak. The philosopher characterizes it to be a formula 
for decay that the virtues proper to the herd should infect the leaders 
and break them mto common clay. To him Democracy is only a 
‘mania for counting noses ’ and it must be eradicated before it is too 
late. According to him just as morality lies not m kindness but in 
strength, so the goal of human effort, should be not the elevation of all 
but the development of finer and stronger individuals: “not mankind, 
but supermen is the goal.''?* 

‘‘ The very last thing a sensible mau would undertake would be 
to improve mankind: mankind does not improve, it does not even 
exist—it is an abstraction; all that exists is a vast ant-hill of indivi- 
duals. The aspect of the whole is much more like that of a huge 
experimental workshop where most things fail; and the aim of all the 
experimenis is not the happiness of the mass but the improvement of 
the type. Better that socreties should come to an end than that no 
higher type should appear. Society is an instrument for the enhance- 
ment of the power and personality of the individual; the group 1s not 
an end in itself.” i 

Democracy, according to Nietzsche, means drift; it means per- 
inission given to each part of an organism to do just what it pleases; it 
means the lapse of coherent and interdependence, the enthronement of 
liberty and chaos. It means the worship of mediocrity, and the hatred 
of excellence. It means the impossibility of great men—how could 
great men submit to the indignities and indecencies of election? What 
chance would they have? ‘‘ What is hated by the people, as a wolf 
by the dogs, is the free spirit, the enemy of all fetters, the not-adorer, 
the man who is not a ‘regular party member’? How can the 
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superman arise in such a soil? And how can a nation become great 
when its greatest men lie unused, discouraged, perhaps unknown? 
Such a society loses character; imitation is horizontal instead of 
vertical—not the superior man but the majority man becomes the ideal 
and the model; everybody comes to resemble everybody else; even the 
sexes approximate—the men become women and the women become 
nen.’ 

Nietzsche like Manu advocates a super-race. ‘‘ Now that the 
‘herd-animal’ has become the prevalent type in Finrope ’’, says 
Nietzsche, ''is it not time to train, consciously and artificially, an 
antithetic type, and to inculcate in it the contrary virtues? Might not 
democracy itself find a justification and a goal if someone appeared who 
could utilize and build upon it? Ultimately, im addition to slavery 
(the novel and admirable clunax toward which European democracy is 
headed) a superior strain might be produced. This higher breed of 
dominant Caesarian spirits would use democracy as a platform, brace 
themselves upon it and lift themselves above it. The new race would 
then achieve things hitherto thought impossible, attain to a vaster 
perspective and fulfil its earthlv destiny." 

It will not be out of place to remind vou in this connection that 
even a famous modern legal philosopher, Dean Pound,” thinks that a 
by-product of the modern democracy is the exaltation of incompetence 
and distrust of special competency. 

It may also be remembered here that, though not on the same 
ground, Democracy is generally believed to have failed. The system 
is perhaps rightly charged with having ‘‘ dehumanized the worker, 
fettered the lower classes and destroyed personal and political liberty.''?? 

Indeed, it is à new form of idolatry which prevents us from seeing 
that Democracy has failed and that it has become an imperative need 
for the humanity to devise a social structure within which the individual 
can really achieve some measure of self-fulfilment. 

I have spoken of idolatry. ‘ Fanaticism is indeed idolatry ' : it 
has the moral evil of idolatry in ib: As was pointed out by Thomas 
Arnold, a fanatic worships something which is the creation of his 
own desire, and thus even his self-devotion in support of it 1s only an 
apparent self-devotion; for in, fact it is making the parts of lis nature 
or his mind, which he least values, offer sacrifice to that which he most 
values. The moral fault, as it appears to me, is the idolatry—the 
setting up of some idea which is most kindred to our own minds, and 
the putting it in the place of that which combines all ideas of perfection 
and exhibits them in their just harmony and combination. 

Indeed the more primitive forms of idolatry have ceased to be 
attractive with the spread of scientific education. As has been pointed 
out by Aldous Huxley,*® it is easy for us to resist the temptations to 
believe that particular natural objects are gods or that certain symbols 
and images are the very forms of divine entities and as such must be 
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worshipped and propitiated. But different is the case with the developed 
and more modern forms of idolatry. Whether we admit it or not, 
these have achieved the highest degree of respectability. 

. It has been pointed out by Aldous Huxley" that the several 
varieties of this higher idolatry may be classed under three main 
heads,—technological, political and moral. ‘‘ Technological idolatry is 
the most ingenuous and primitive of the three; for its devotees, like 
those of the lower idolatry, believe that their redemption and liberation 
depend upon material objects—in this case gadgets. Technological ido- 
Jatrv is the religion whose doctrines are promulgated, explicitly or by 
implieation, in the advertisement pages of our newspapers and maga- 
zines—ihe source, we may add parenthetically, from which millions 
of men, women and children in the capitalistic countries derive their 
working philosophy of life. In Soviet Russia too, technological 
idolatry was strenuously preached, becoming, during the years of that 
country’s industrialization, a kind of state religion. So whole-hearted 
is the modern faith in. technological idols that (despite all the lessons of 
mechanized warfare) it is impossible to discover in the popular thinking 
of our time any trace of the ancient and profoundly realistic doctrine of 
hubris and inevitable nemesis. There is a very general belief that, 
where gadgets are concerned, we can get something for nothing—can 
enjoy all the advantages of an elaborate, top-heavy and constantly 
advancing technology without having to pay for them by any com- 
pensating disadvantages. '*^ 

“ Only a little less ingenuous are the political idolaters. For the 
worship of redemptive gadgets these have gubstituted the worship of 
redemptive social and economic organizations. Impose the right kind 
of organizations upon human beings, and all their problems, from sin 
and unhappiness to nationalism and war, will automatically disappear. 
Most politieal idolaters are also technological idolaters—and this in 
spite of the fact that the two pseudo-religions are finally incompatible, 
since technological progress at its present rate makes nonsense of any 
political blue-print, however ingenuously drawn, within a matter, not 
of generations, but of years and sometimes even of months.’’*” 

"rhe moral idolaters are realists inasmuch as they see that gadgets 
and organizations are not enough to guarantee the triumphs of virtue and 
the increase of happiness, and that the individuals who compose 
societies and use machines are the arbiters who finally determine 
whether there shall be decency in personal relationship, order or dis- 
order in society. Material and organizational instruments are indis- 
pensable, and a good tool is preferable to a bad one. But in listless or 
malicious hands the finest instrument is either useless or a means to 
p 

‘© The moralists cease to be realistic and commit idolatry inasmuch 
not God, but their own ethical ideals, inasmuch as 


evi 


as they worship, 
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they treat virtue as au end in itself and not as the necessary condition 
of the knowledge and love of God—a knowledge and love without 
which that virtue will never be made perfect or even socially effective, ""*! 

If Nietzsche ever appealed to us it is because there isa time when 
we tire of sentimentality and delusion and relish the sting of* doubt and 
denial. 

Nietzsche seems to have overlooked that civilization has a double 
part to play. It must progress in depth, and it must extend itself to 
the greatest possible number of men, if not for the sake of mankind, 
at least for multiplving the chances of individual progression in depth. 

Philosophical systems are shining mirages. “° What we see is 
not the long-sought truth, but the reflection of our own desires. The 
philosophers all pose as though their real opmions had been discovered 
through the self-evolving of a cold, pure, divinely indifferent dialeetie . . . 
Whereas in fact a prejudicial proposition, idea or suggestion, which is 
generallv (Reir hearts’ desire abstracted and refined, is defended by 
them with arguments sought out after the event. ^ 

Perhaps in politics Nietzsche's vision was sounder than im morals. 
Aristocracy perhaps is the ideal government. ©“ O ye kind heavens! 
there is in every nation . . . . a fittest, a wisest, bravest, best; whom 
could we find and make king over us, all were m truth well... . By 
what art discover him? Will the heavens in their pity teach us no 
art? For our need of him is great ! But who are the best? Do 
the best appear only in certain families, and must we therefore have 
hereditary aristocracy? छिपा; we had it; and it led to clique-pursuits, 
class-irresponsibility, and stagnation. Perhaps aristocracics have been 
saved, as often as destroved, by intermarriage with the middle classes; 
how else has the English. anstocracy maintained. itself? And. perhaps 
breeding degenerates? Obviously there are mans sides to these 
complex problems, at which Nietzsche has flung so lustily his Yeas 
and Nays. *' 

It will be interesting to notice here Manu's possible influence on 
the world outside India. Manu was the recoguized inspirer of. Nietzsche 
and Nietzsche’s Dionysian cult is one of the latest great forces in. world- 
culture. “ Web of recent Eur-American hfe is hemg supremely 
invigorated bv the warp of the Nietzschen ° will to Power '. Almost 
the whole of this new cult is reared on humanism and energism. "° Old 
India has contributed iis hoary Manu as the master-builder in order to 
boss the supermen who are to architecture the Occident of the twentieth 
century." 

Nietzsche asserts that the world is in need of a thorough-going 
transvaluation of values and prescribes the study of the Code of Manu 
as supplying the means to the re-humanizing of humanity. His mora- 
lity is given the function of the rearing of a particular race and 
species. According to him “the most magnificent example of this is 
offered by Indian morality and is sanctioned religiously as the ° Laws 
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of Manu’. In this book the task is set of rearing no less than four races 
at once: a priestly race, a warrior race, a merchant and agricultural 
race, and finally a race of servants—the Sudras. It is quite obvious 
that we are no longer in a circus watching tamers of wild animals in 
‘this book. ‘ To have conceived even the plan of such a breeding scheme, 
presupposes the existence of a man who is a hundred times milder and 
more reasonable than the mere lion-tamer. One breathes more freely, 
after stepping out of the Christian atmosphere of hospitals and prisons, 
into this more salubrious, loftier and more spacious world. What a 
wretched thing the New Testament is beside Manu, what an evil odour 
hangs around it!” 

Nietzsche admires Manu as the propounder of an affirmative 
religion, the religion of the ‘ deification of power, and prefers his 
religion to Christianity which latter, according to Nietzsche, is the 
creed of the slave. | 

Asa teacher of political science also Mann 18 Wroferred by 
Nietzsche to the philosophers of the Western world. Nietzsche says: 
‘* Manu's words again are simple and dignified; virtue could hardly 
rely on her own strength alone. Really it is only the fear of punishment 
that keeps men in their limits and leaves every one in the peaceful 
possession of his own.” 

Regarding International politics also Nietzsche gives Manu better 
places and says: 

'" Rather what Manu says is probably truer: we must conceive 
of all the states on our own frontier, and their allies, as being hostile, 
and for the same reason, we must consider all of their neighbours as 
being friendly to us.” 

अनन्तरमरि विद्यादरिसेविनमेव च । 


अरेरनन्तरं मित्रमुदासीनं तयोः परम्‌ ॥ 
Manu, VI, 158. 

Manu is recognized by Nietzsche as having been keenly alive to 
the animality in human life and interests and embodying the joy of 
living in its entirety. Agcording to Nietzsche Manu has organized the 
highest possible means of making life flourish. 

Nietzsche maintained that ‘‘ truth is that form of error which 
enables a particular species to prevail ’’ and '' falsehood is that kind of 
error which causes a particular species to degenerate and decay.” 

Nietzsche’s charge of falsehood against Christianity is not a 
moral one. Indeed it cannot be a moral charge as Nietzsche scrupul- 
ously avoids making moral charges and remains throughout faithful to 
his position repudiating all moral prejudice in charging humanity with 
corruption. 

If Christianity is charged with having availed itself of all kinds of 
lies, the Code of Manu, which he admires 80 much, is equally charged 
with lies. Only in the Code of Manu the lies, according to Nietzsche, 
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are calculated to preserve and to create a strong and noble type of man, 
whereas in Christianity the opposite type was likely to be caused. 
The grounds of Nietzsche's condemnation of Christianity and admira- 
tion of the Code of Manu will be clear from what he says in aphorism 
96. He says: '' After all, the question is, to what end is falsehood 
perpetrated? The fact that, in Christianity, holy ends are entirely 
absent, constitutes my objection to the means it employs. Tts ends 
are only bad ones: the poisoning, the calumniation, and the denial 
of life, the contempt of the body, the degradation and self-pollution of 
man by virtue of the concept sin,—consequently its means are bad as 
well. My feelings are quite the reverse when I read the law-book of 
Manu, an incomparably superior and more intellectual work, which it 
would be a sin against the spirit even to mention in the same breath 
with the Bible. You will guess immediately why: it has a genuine 
philosophy behind it, in it, not merely an evil-smelling Jewish distil- 
lation of Rabbinism and supersti@ion,—it gives something to chew 
even to the most fastidious psychologist. And, not to forget the most 
important point of all, it is fundamentally different from every kind 
of Bible: by means of it the noble classes, the philosophers and the 
warriors guard and guide the masses; it is replete with noble values, it 
is filled with a feeling of perfection, with a saving of yea of life, and 
a triumphant sense of well-bemg in regard to itself and to life,—the 
sun shines upon the whole book. All those things which Christianity 
smothers with its bottomless vulgarity : procreation, woman, 
marriage, are here treated with earnestness, with reverence, with love 
and confidence." 

It is this secular outlook, this positive standpoint, this humanism 
that, according to Nietzsche, has given a sanctity to life in Hindu 
thought. ''I know of no book," says he, '' in which so many delicate 
and kindly things are said to woman, as in the Law book of Manu; 
these old gray-beards and saints have a manner of being gallant to 
women which perhaps cannot be surpassed. ‘ The breath of a woman’, 
says Manu, ou one occasion, ' the breast of a maiden, the prayer of 
a child, and the smoke of the sacrifice are always pure.’ Elsewhere 
he says; “There is nothing purer than the light of the sun, the 
shadow cast py the cow, air, water, fire and the breath of a maiden °.’ 

Nietzsche was thus full of admiration for the Code of Manu. 
At the same time he did not fail to see that it contained only ‘‘ an 
affirmative Asian religion which is the product of a ruling class,"— 
that it was '' the deification of the feeling of power in the Brahmin”. 
He did not fail to see the ‘ terrible’ in it; only, according to him, 
it became necessary to be so terrible. '' But even this organization’, 
says Nietzsche, “ found it necessary to be terrible,—not this time in 
a struggle with the animal-man, but with his opposite, the non-caste 
man, the hotch-potch man, the Chandala. And once again it had no 
other means of making him weak and harmless, than by making him 
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uck,—i( was the struggle with the greatest ^ number ’. 
perhaps is more offensive to our feelings than these 
security on the part of Indian morality. The third edict, for instance 
(Avadana-Bastra 1), which treats ‘of impure vegetables’ ordains 
that the only nourishment that the Chandala should be allowed must 
consist of ‘garlic and onions, as the holy scriptures forbid their being 
given corn or grain-bearing fruit, water and fire. The same edict 
declares that the water which they need must be drawn neither out 
of rivers, wells or ponds, but only out of the ditches leading to swamps 
and out of the holes left by the footprints of animals. They are like- 
wise forbidden to wash either their linen or themselves, since the 
water which is graciously granted to them must only be used for 
quenching ther thirst. Finally, Sudra women are forbidden to assist 
Chandala women at their confinements, while Chandala women are 
also forbidden to assist each other at such times. The results of 
sanitary regulations of this kind ceuld not ful to make themselves 
felt; deadly epidemics and the most ghastly venercal diseases soon 
appeared, and in consequence of these again ‘the Jaw of the Knife, 
—that is to say, cireumeision, was prescribed for male children and the 
removal of the small labia from the females. Manu himself says : 
" "Phe Chandalas are the fruit of adultery, incest, and crime (this i» 
the necessary consequence of the idea of breeding). Their clothes 
shall consist only of the rags torn from corpses, their vessels shall be 
the fragments of broken pottery, their ornaments shall be made of 
old iron, and their religion shall be the worship of evil spirits; without 
rest they shall wander from place to place. They are forbidden to 
write from left to right or to use their right hand in writing : the use 
of the right hand and writing from left to right are reserved to people 
of virtue, to people of race." 


चण्डालइवपचानान्तु वहिर्ग्रामात्‌ प्रतिश्रय: | 
अपपात्राइच कर्तव्या धनमेषां इवगहभम्‌ || 


Nothing 


measures of 


Manu, X. 51. 
बासांसि मतचेलानि भिन्नभाण्डष्‌ भोजनम्‌ । 
कार्ष्णायसमलड्भार: परिव्रज्या च नित्यण:॥ 
Manu, X. 52. 


A 


न तै: समयभन्विच्छेत्‌ पुरुषो धम्मंमाचरन्‌ | 
व्यवहारो मिथस्तेषां विवाहः सदृशैः सह ॥ 

Manu, X. 58. 
अन्नमेषां पराधीनं देयं स्थाद्भिन्लभाजन | 


रात्रौ न विचरेयस्ते ग्रामेषु नगरेष्‌ च ॥ 
Manu, X. 54. 


दिवा ata: कार्य्यार्थ चिह्मिता राजशासने: । 
अबान्धवं शवञ्चैव निर्हरेयूरिति स्थितिः ॥ 


>4 


Manu, X. 55. 
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बध्यांश्च ge: सततं यथाशास्त्रं नपाज्ञया। 
बध्यवासांसि nga: शय्याश्वाभरणानि cH ॥ 
Manu. X. 56. 

Luckily for Nietzsche in spite of all the shortcomings of 
Christianity that demoralizing oecumemeal principle did not take root 
in the Christian sol. ‘Phe ideal of modern Western Democracy 
might have been “` to apply in practical polities the christian 
intuition of the fratermty of all Mankind’, but “the practical 
polities which this new democrat;cal ideal found im operation in. the 
Western World were not oecumenical and humanttaran but were 
tribal avd militant.” 

The terror of the efficienev of < falsehood ^ which Nietzsche 
finds in the Code of Manu, in the Koran, in the Old Testament, m 
the New Testament, and m Buddhisin lies in the fact that the masses 
of the people are apt quietly to accept such falsehood and tolerate 
even the intolerable. This indeed explains why." there are a few 
rulers and many ruled". Phe rulers are generally actuated by love of 
power, that ^' one terrible and fundamental wih ° of man, and are 
mostly men with strenuous and unwearving will. The ruled are 
generally meapable of any strenuous effort: they are the masses 
‘wallowing in the slothful irresponsibility of passive obedience to 
authority.” ‘This is wis State could be named —  unmorality 
organized `. 

Indeed üll now the story everywhere seems to have been one 
of ruthless fight for wealth wath little regard for the rights or welfare 
of ‘interior races’. Esen to-day two-thirds of the World's popula- 
tion live in a permanent state of hunger. Even now all but a tiny 
fraction are condemned to line का degrading poverty and primitive 
backwardness even on a contipent rich with land and wealth, with 
sll human and material resources. 


LECTURE XI 
HINDU LAW DURING THE PERIOD OF THE RIGVEDA 


In the foregoing lectures we just had a glimpse of the 
spirit and characteristic soul of Vedie India. The trouble with the 
philosophy of the Vedic Rishis, however, is that its problems were 
mostly confused with those of religion. Before Manu we hardly 
discover any distinct sense of its essentially political basis and mission, 
any clear recognition that its problems were those of the organization 
of a just social order. “To idealize and rationalize the universe at 
large is a confession of inabilities to master the course of things that 
specially concern us.’"! Yet it must be said that the Vedic philosophers 
did not altogether allow their philosophy to get lost im dreains of another 
world : '' intelligence was not yet left in its lonely isolation at the 
remote edge of things, whence it would have to operate as unmoved 
mover and ultimate good’’,? though, at the same time, it was not 
allowed '' to take its seat in the moving affairs of men °’. These 
philosophers were conscious that things had to be explained. They did 
not, however, vet realize that these were to bo explained not by 
supernatural causation but by their place and function in the 
environment. ' 

But are we, modern people, in anv better position? 

‘‘ Philosophv is in flight today before the sciences, one after 
another of which have run away from her into the productive world, 
until she is left chill and alone, like a forsaken mother with the vitals 
gone from her and almost all her cupboards empty.” She has 
withdrawn herself timidly from her real concerns—inen and their life in 
the world. ““ What serious-minded men not engaged in the professional 
business of philosophy most want to know is what modifications and 
abandonments of intellectual inheritance are required by the newer 
industrial, political, and scientific movements.’ 

Never before than now have been.the social and moral strifes so 
keen and never before than now has been the problem of their 
clarification so grave. If philosophy is really to supply a catholic and 
far-sighted theorv of the adjustment of the conflicting factors of life, 
the modern world is badlv in need of its help. We are confronted with 
the problem of how to prevent the world forces from combating and 
destroving each other and, instead, to make them complement and 
reinforce each other for the common benefit of all. 

Indeed, we are passing through an age of transition, and the 
events are moving so fast that even the most sanguine mind ventures 
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not to base any hopes on things happening. In this changing world 
adjustment has become the greatest of all problems. The present and 
the future equally confront us with baffling challenges. Our very 
existence in the future world will depend upon what response we can 
offer to these challenges. . 

“Life”, says Spencer, “is the continuous adjustment of 
internal relations to external relations." According to the modern 
approach in psychology and sociology, the real meaning of any human 
activity can only be found when 1t is defined in terms of adjustment. 
“ Adjustment means that m some way an organism relates its mner 
and overt behaviour to the requirements of the surroundings." It 
does not necessarily mean merely mechanical adjustment in which only 
one response is possible to a given stimulus. Every real human 
adjustment to social conditions is creative adjustment where the total 
organism is related to the total environment. Such creative adjustment 
is a continuous liberation of new energies, a permanent give-and-take 
between the original conditions and the human being. 

The problems confronting us have almost become too big for men 
to understand, aud the gravest danger is that, when this happens, our 
actions are likely to cease to be governed by the higher controlling 
mechanisms of our conscious minds; the unconscious is likely to resume 
its sway. But in the present-day world we can hardly afford to depend 
on mere unconscious impulses. We can no longer deny the ideas and 
conscious motivations their proper place. 


Of course, this must not be taken as a recommendation of mere 
addition of more words: we are already in a world submerged in an 
inflation of words and meaningless symbols. Nor is 1t à recommendation 
of that philosophy which is only to be “ a device for making it possible 
to do, coolly, continuously and with a good conscience, things which 
otherwise one could do only in the heat of passion, spasmodically and 
under the threat of subsequent remorse "'.' 

Throughout the world now a war is gomg on, a war of ideas and 
of ideological doctrines in which race and nationalism play not a mean 
role. This war can only be won if we have constructive ideas, not 
only ideas in the abstract, but ideas helping the real mner reconstruction. 
We are to see how these conflicting national or cultural ideas can best 
be related. In attempting this we must avoid all insistence on the 
divergences in mind and ideology. Such insistence is only apt to detract 
attention from the vital problems and to magnify the situation for a 
particular period arising under particular cireumstances into something 
absolute. We must remember in this connection that ‘° deification of 
race, or the nation, now so prevalent in the Western World, is a 
serious and destructive form of idolatry ".* To read eternal qualities 
into things so utterly temporal is only a symptom of low intellectuality. 
It is further to be remembered that the racial explanation of differences 
in human ability and achievement is a deliberate and cold-blooded piece 
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of deception in which the differentiating effects of upbringing and 
education are mendaciously ascribed to pre-existing differences of a 
racial order and this with the calculated object of producing certain 
effects m the practical field of social and political action.’ 

It is needless to say that anv change that leads to new conditions 
will make for a revision of habits and reorientation of expectations. 
But the change which is fast coming is creatmg an unprecedented 
condition. The traditionally alien cultures of the orient and the 
oceident are meeting: the working out of this meeting in a manner 
which will enable the values of each civilization to complement and 
reinforce rather than combat and destroy those of the other should be 
the chief task of the epoch just ahead. 

It can, I believe, be legitunately hoped that the transformations 
of the world which are at present taking place are leading to a world 
which will enlarge human capacity for struggle and achievement. 
The only question is, how long the acute and difficult phases of the 
transition will last and how much damage and set-back will occur in the 
process. 

Whatever may happen, we should remember that evervone of us 
shares a responsibility for the future, evervone of us owes a loyalty to 
the new world. But our lovalty will be a real intelligent lovaltv, our 
responsibility will materialize into a genuine constructive effort, only if 
we realize the full meaning of our lives, the full significance of our 
endeavours and struggles, only if we keep faith in our high destiny in 
the coming transformation and fulfilment of human society. 

Tf it is the habit of every age to regard its own problems as being 
of exceptional difficulty, it is because every age is, to a certain extent, 
an age of some change and every change involves fresh readjustment. 

The problem of adjustment has acquired. special prominence in the 
present world, specially in view of large-scale organizations brought in 
by the industrialized world, introducing organized relationships and 
their attendant problems. It is now generally felt throughout the 
world that this has had a considerable impact upon our behaviour and 
conduct and their evaluation. The psvehological and moral crisis of 
our time is to a large extent due to the speed with which the industrial 
revolution built up its new organization hardly leaving time to realize 
the psychological and moral implications of the changes it brought 
about. 

T believe we all realize that in our generation there have at least 
been two new challenges to which we have been exposed by the triumph 
of democracy and industrialisin.’? The economic system of industrialism, 
m requiring a world market, ‘‘ demands the establishment of some kind 
of political world-order as a framework for the operation of industrialism 
on its indispensable world-wide scale ". Both industrialism and 
democracy demand from human nature a greater individual self-control 
and mutual tolerance and public-spirited co-operation than we have 
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been apt to practise. These institutions have put an unprecedentedly 
powerful material drive into all human social actions. The two world 
wars have brought on the surface these difficulties and have added to 
their gravity by causing disintegration of standards. Indeed, 
humanity can be saved only if the nations are speedily educated to 
adequate awareness and to a sense of one world. 

The human race has indeed been going through global-change-of- 
life. ‘* Science and technology have ushered man into a new cycle of 
civilization, and the consequence has been a terrifying problem of 
adjustment. In two eenturies science and technology have narrowed 
the seas, ravaged the forests and irrigated the deserts. They have 
levelled national frontiers, undermined national self-sufficiencies and 
infinitely increased man’s power to build and to destroy. The velocity 
of life has entered into a new phase. With it has come the imperative 
need for a social structure to contain that velocity—a social structure 
within which the individual can achieve some measure of self- 
fulfilment.” 

This new social structure must succeed where the ancient 
jurisdictions of the family, the clan, the guild and the nation-state have 
failed. It must solve the problems created by the speed-up of time, 
the reduction of space and the increase m tension. Tt must develop 
new equivalents for the sanctions once unposed by custom and by 
religion. The specifications for the new society cannot bul strain to the 
utmost the emotional and moral resources of the individual and the 
community. 

In retrospect, these demands seem to have been too severe and 
exhausting. Civilization has not met them: this is why today it i8 
consuiicd by anxiety and fear. Failing to create a new social structure, 
it has become the victini rather than the master of industrialism. The 
liberation of the individual during the Renaissance and Reformation set 
the Industrial Revolution in motion: in its course, industrialism has 
given people new freedom and opportunity. Yet its ultimate tendency 
under whatever svstem of ownership—a tendency inherent in its very 
technical structure—is to impersonalize economie relationships. hI 
the end industrialism drives the free individual to the wall. 





As has already been observed the civilized world today is indeed in 
an age of spiritual chaos, intellectual doubt and political decadence. 
The whole world seems to be suffering from an epidemic of hysteria, 
from the ever-growing apprehension as regards safety. The most 
dangerous symptom of the malady lies in the fact that instead of 
decreasing, the alarm is seen to increase with the increased acquisition 
of the so-called strength:—it is not allayed even with the acquisition 
of atom bomb, or hydrogen bomb or nerve gas, the strongest weapons 
which a power could ever possess. 

People are very variously appraising the cause of this universal 
fear. Some indicate its origin by pointing out that it is only the fear 
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of infection of Russian socialism in the newly-sensitive mind of the 
organized workers in the different countries and that this fear has 
seized the minds of the rulers of every country ever since the swiftly 
established socialism of Russia failed to fail as was confidently 
expected ,by the capitalist nations." Many would believe that the 
catastrophe so universally apprehended is not really going to be the 
destructive impact of any external force, but is a spontaneous 
disintegration from within. The whole thing may also be a mere 
product of fancy. Man, we know, is capable of creating many things 
unreal by drawing upon his own imagination. 


We do not know which way the truth lies. Perhaps even here 
it will be true to say that every truth, however truc in itself, vet taken 
apart from others, becomes only a snare. In reality, perhaps, each is 
one thread of a complex weft, and no thread can be taken apart from 
the weft. But this much seems to be certain that there is this 
paralysing fear and alarm almost everywhere in the world—everywhere 
even the most powerful minds have not succeeded in escaping it 
altogether. Everywhere humanity is beginning to feel that we are 
being betrayed by what is false within, we are almost giving wav to 
find ourselves spiritually paralysed. 

This indeed is a deadly malady. The patient here must first 
of all be brought to see that he is sick and to want to get well and to do 
of himself what is needed to get well. Perhaps something is awry both 
with the heart and the brain. 

The world needs teachers who can reveal the world of values and 
can make us realize that that is the real world. The world needs a 
teacher who can dispel our fears, can remove all sense of frustration 
at least in so far as it is only an internal malady and can give us the 
meaning of life. 

The world’s present economic, social and international 
arrangements are indeed based upon organized lovelessness. All the 
world’s organizations in relation to Nature, in regard to art, concerning 
human beings, reveal this lovelessness. Everywhere we witness lust 
for power to dominate and exploit: we witness contempt and 
exploitation of coloured minorities living among white majorities, or 
of coloured majorities governed by minorities of white imperialists. 
We witness racial hatred; we witness hatred of the poor. 

We are getting wars and preparation for more wars. Indeed, 
“the society that has given us the kind of history we have been 
surviving for the past half a century is a mortally sick society '"','* and 
seems everywhere to drift towards Orwellian pattern. 

When this is the condition of the world, philosophy is expected 
to come forward to supplv a catholic and far-sighted theory of 
adjustment of the conflicting factors of our complex life. But it is 
just at this moment that philosophy is in.flight; she has withdrawn 
herself timidlv from her real concerns—men and their lives in the 
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world. Unaided, we are devising only mechanical adjustments without 
full awareness, without a vision of the whole situation in which we are 
at present. 

But let us come to our subject,—law during the period of the 
Rigveda. : 

Tt is highly Improbable that law in these early societies 
originated in the dehberate act of any person or body of persons. 
The only reasonable theory of the origin of law in those days seems to 
be that it sprang unconsciously from the convictions and life of the 
people. 

Indeed, in such ancient society law plays a relatively subordinate 
function. These ancient communities were saturated with customary 
and religious rules which would mostly meet the necessity for any 
separate and elaborate legal system in the strict sense of the term. 

One of the strongest characteristics of man in these ancient ages 
18 his fear of the unknown. He 18 for ever dreading that some act of 
lus may bring down upon him the anger of gods. He may not fear his 
fellowmen, nor the beasts of the forest, but he lives in perpetual awe of 
those unseen powers which from time to tune, seem bent on his 
destruction. '' He sows his corn at the wrong season; he reaps no 
harvest; the offended gods have destroved it all. 110 ventures up into 
a mountain and is caught in a snowdrift. He trusts himself to a raft, 
and is wrecked by a storm. He endeavours to propitiate these 
terrible powers with sacrifices and ceremonies; but they will not always 
be appeased. There are terrors above him and around hin. From 
this state of fear, custom is his first deliverer. What has been done 
once in safety, may possibly be done again. What has been done many 
times, is fairly sure to be safe. A new departure is full of dangers, not 
only to the man who takes it, but also to those with whom he lives, for, 
the gods are apt to be indiscriminate in their anger.'!* It is, 
therefore, incumbent upon them to see that none of them does in any 
way offend these gods; that none of them does anything in a novel 
way; that none of them violates custom. 

It is commonly observed that the primitive men conform their 
rule to ancestral usages. This respect for ancestral usages is traceable 


pi 


almost in every ancient community, specially in the Hindu community : 


एवमाचारतो दृष्टा, धर्मस्य मुनयो गतिम्‌। 
व आचारं जगृहुः परम्‌ ॥ 
Manu, 1. 110. 


The emotional nature prompting the general code of conduct is 
derived from the ancestors and is a product of all ancestral activities. 
The governing sentiment is, in short, mainly the accumulated and 
organized sentiment of the past : 


सप्तमर्यादाः कवयस्ततक्षस्तासामेकामिदभ्यंहुरो गात्‌ | 
Rigveda, X. 5. 6. 
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Thus laws in fact originated in custom and possessed a supposed 
supernatural sanction. Barly governing agents would not dare 
transgress these inherited usages and regulations. They would 
practically confine themselves to interpret and enforce the laws that 
might descend down to them by tradition or be revealed to some one 
from time to tune by the gods. In administering the law they would 
act as mere agents of the deities. 

One peculiar feature of the early law of the Hindus,—-of almost 
every civilized people,—canuot escape our notice. We see that almost 
all the crimes are punished equally without regard to their magnitude. 
This is really an anomaly to us now in the present age. But as soon 
as we understand that all their laws were ordinances of God, the 
difficulty is solved. A culprit was punished not for the delinquencies 
he had conmmitted but for having broken the commandment of the gods. 

Here is again the explanation for another apparently anomalous 
element in the legal system of these ancient people. 

We have in the Chhandogyopanisad that if a man charged with 
theft demes the charge, they say: 

परशुमस्मै तपतेति स यदि तस्य कर्ता भवति तत एवानृतमात्मानं कुरुते सोऽनृताभिसन्धो- 

ऽनृतेनात्मानमन्तर्धाय परशुं तप्तं प्रतिगृह्लाति स दह्यतेऽथ हन्यते ॥ 
Chhandyogya Upa., VT. 16. 1. 

‘Uf the man against whom a charge of theft has been brought 
denies the charge, they heat a hatchet for hun which he is to grasp by 
the hand. If he is burnt the guilt is proved and he is punished for the 
offence. If he is innocent, these Aryans believed the hatchet would 
not burn him and he would be released ° 

“स न दह्यतेऽश्र मुच्यते । 

Chhandyogyu Upa., ४1. 16. ४. 

The reason for such belief 18 obvious. Their gods, as we have 
seen, were the guardians of the laws. They watched all violations of 
law; an offender's guilt might escape the human eyes, but gods would 
see everything and would take this opportunity of revealing and 
punishing his guilt. Of course, the fire in the hatchet would not burn 
his hand if be were really innocent; for these gods do uphold the right 
and protect the innocent from all injury. 

Besides ‘ Agni’ (Fire) was also a deity who would never punish 
wrongly. He would only declare god’s judgment: he would, with his 
sharpened teeth, consume with flame only those who regarded not 
Varuna’s commandments : - 


प्र ताँ अग्निबंभसत्तिग्मजं भस्तपिष्ठेन शोचिषा यः सुराधाः। 
प्र ये मिनंति वरुणस्य धाम प्रिया मित्रस्य चेततो धुवाणि ॥ 
Rigveda, IV. 5. 4, 
There could thus be no miscarriage of justice amongst these early 
Aryans. Nor would there be, according to their theory of law, any 
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violation of law that would not meet punishment. A number of such 
violations would no doubt be clearlv proved by earthly evidence and 
would meet with punishment at the hands of the king. But he would 
punish not the actual guilt but only the disregard of law, the actual 
guilt would remain to be punished by the gods. There would be some 
doubtful cases but the doubt would be cleared by Ordeal, by God's 
revelation. Others not even giving rise to any suspicion would also 
meet with punishment, but this wholly at the hands of the gods. 
Such violations would be visited with punishments m the shape of 
various diseases and mishaps. 

But we must coufess we are not iu a position to locate exactly 
the sources of legal development during this period. We have already 
noticed the legal philosophers of the age and it is probable that the 
chief sources of legal development was the declaration of law by these 
philosophers. 


As has already been noticed there are two pruvary methods of 
looking at life which stand in contradiction to each other. The one is 
the method of regarding the system of nature as the final reality to 
Which man must adjust himself The other regards nature from the 
human perspective as either chaos or a meaningless order from which 
man will be freed either by his reason or by some unity and power 
within him higher than reason. 

These two different approaches to life have produced in the world 
different practical results. ‘These have produced differences in the 
attitude towards the things of daily life and as also in thei functional 
form. The East generally took to tbe first approach and the West, the 
second. 

Every people passes through the same stages of mental 
clarification, and euch has to find its own solution of the eternal 
problem with which Nature confronts man, namely to find its own 
response to the challenge of nature. Every. people seeks this end by a 
way of ifs own, and thus are developed the great differences which are 
in reality only relative. 

In the Rigveda we have found that all the ideas of law picture not 
merely as an ordering of human conduct and adjustment of human 
relations, but something more. It means a doing of things in a fixed, 
absolutely predetermined way, excluding all merely individual feelings 
or desires of those by whom the ordering and adjustment is carried 
out. All the ideas of law of this period contains as common element 
some ultimate basis, beyond the reach of individual human will, that 
is calculated to stand fast in the whirl of change of which life is made 
up. This steadfast ultimate basis had been thought of as the divine 
nature, as the divine essence or reason, and as such, not inscrutable 
and arbitrary, not bevond the reach of human understanding. This 
fixed and stable starting point is usually the feature upon which the 
greatest emphasis is laid; and we find in their conception of law a 
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system of ordering of human conduct and adjustment of human relations 
resting upon this ultimate basis, and derived therefrom by absolute 
process—by a process independent of human will. 

This was no doubt a sub-conscious picturing of the end of law 
conceived ay existing to satisfy a paramount social need of general 
security. But in the Atharvaveda and later ou we really observe a 
conscious thinking about the end of law. According to the philosophers 
of this age law is meant for the preservation of status quo. They 
seem to think of ensuring the general security mediately through the 
security of the existing social institutions. later on we find the 
philosophers thinking of law as a device to keep each man in his 
appointed groove in society, and thus prevent friction with his fellows." 
The virtue consists of knowing the limits which nature fixes for human 
conduct and keeping within those limits. The vice which they denounce 
is the wilful transgression of the appointed bounds. 

In all ancient codes of law Procedure occupies the foremost place. 
Manu begins his chapter on law proper with the description of the 
constituent parts of a legal proceeding. So also does Narada. These 
classifications were in their times worthy efforts of the human intellect. 
These ancient compilers of law make the assumption that men do 
quarrel and they set forth the mode in which their quarrels may be 
settled without bloodshed or violence. Sir H. S. Maine in his Early 
Law and Custom gives an explanation as to whv in ancient codes 
the first place was given to procedure. Similar explanation occurred to 
Wigmore also. 

The scene of human life however is not the court room and it has 
not been so even in those ancient days. A man lives and has always 
lived in innumerable legal relations and, with few exceptions, he quite 
voluntarily performs the duties incumbent upon him because of these 
relations. कार order of human society is based upon the fact that, 
in general, legal duties are being performed, and not upon the fact that 
failure to perform gives rise to a cause of action.” 

We shall follow the modern classifications in investigating into 
the historv of Hindu Law and for this purpose direct our investigations 
under the following heads : 


I. Law of persons; 
II. Property and Ownership: 
UI. Contract; 
IV. Crime; and 
V. Procedure. 


The convenience of using present legal categories as the 
framework of legal history is obvious. Naturally enough, we are 
interested in the sources and categories of the rules which we are to use 
daily. The arrangement suggested is likely’ to keep the discussion of 
the development of law within the framework of the present legal 
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vocabulary, thereby giving the study of legal history a more 
conservative function than it might otherwise have had. This may 
sound like subservience of legal historians to practising lawyer as if the 
legal past exists only for the convenience and cultivation of the latter. 
But at the same time its practical importance cannot altogether be 
ignored. 

Adoptation of the categories of the modern developed legal 
system for the purposes of legal historv, however, has one serious 
drawback ;—it presents the legal history as a sort of legal embryology— 
a search for the rudimentary forms of the full-grown legal system. 
But to treat the provisions of the ancient legal system as mere 
rudimentary forms of the modern system is indeed misleading. 
This obscures the functioning of the legal system of the past: Tt is 
indeed asking whether an ancient institution was adequate to modern 
conditions. The adequacy or otherwise of ancient legal devices must 
be judged with reference to the peculiar social needs of their time. 
Keeping this in view, in the quest that is going to follow you will 
always try to direct your attention to functional analogues rather than 
to mere conceptual similarities. 


The law does not consist of legal propositions, but of legal 
institutions. Indeed for our present purpose we may frankly confess 
that the available materials would not admit of much disclosure of the 
legal propositions prevailing in these ancient days. We may not 
however be in the same impossible position if we proceed to study the 
Vedic life with reference to the fundamental legal institutions and the 
vital forces that might have brought about their development. 

Law indeed is not a series of rigid propositions but. the social 
order, which is practically the same among all civilized peoples: ‘The 
main institutions and facts of human society are practically identical 
evervwhere. 

It will not altogether be out of place here to attempt a little 
reflection on the several institutions of private law and their social 
functions. The legal institutions which we may bring under our 
examinations are ownership in land and movable property, contracts 
of various types, mortgage and lease, marriage and succession. 

It may. not be possible now to explore the. social forces which in 
those hoary antiquities brought about the legal norms and institutions 
and worked changes in them. This aspect of inter-relation between 
law and society in that distant past perhaps would ever remain 
unexplored. 

It mav not also be possible now to trace out the economic forces 
and social changes operating in those ancient days and to appraise the 
results of their impact upon the functioning of legal institutions. We 
10४, however, get hold of sufficient materials to enable us to reflect on 
the meaning and function of the institutions like ownership, obligation, 
marriage, etc., in these ancient davs. 
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Karl Renner in The Institutions of Private Law and Their 
Social Functions presupposes the stability and relative immutability 
of legal institutions such as property and contract, and asks: 
“How is it possible that, given unchanged norms, unchanged 
conceptions of ownership and sale, contract and deed, mortgage 
and inheritance, their social function can nevertheless undergo 
a profound transformation? How is it possible that as a legal 
institution property can mean the same thing, say, in 1750 and in 1900, 
and yet in the latter year produce economic and social effects almost 
diametrically opposed to those it had in the former? How can one 
account for the functional transformation of a norm which remains 
stable? What, in particular, is the technique used by a developing 
capitalist society in order to adapt pre-capitalist and early capitalist 
legal conception to the needs of high capitalism without changing those 
conceptions themselves?’ 


Renner ?! examines the economic and social functions of the legal 
mstitutions in general and gives an account of the functional trans- 
formation of property as also of the development of the legal institutions 
complementary to the property norm. Jn tracing the development of 
capitalist property Renner shows the relation between property and the 
contract of employment, labour, contracts of alienation, contracts of 
restitution, ete. and explains how property becomes POWER OF COMMAND, 
assumes n function of organization, dissolves the old social order and 
becomes control of strangers as well, 


Renner refrains from analysing the questions as to how the norms 
origmate which make up the legal institutions, how a legal norm grows 
from its economic background, and what are the economic causes of 
the creation of legal norms. He keeps hünself confined to the exa- 
mination only of the economie and social effects of the valid norm as 
it exists so long as the norm does not change. According to him “ it 
18 mere platitude to sav that laws can influence economy sufficiently to 
change it and can therefore be considered as causes of economic 
results ". '' Laws are made with the intention of producing economie 
results, and as a rule they achieve this effect."  '' Social life is not so 
simple that we can grasp it, open it and reveal its kernel like a nut by 
placing it between the two arms of a nut-cracker called cause and 
effect."  '' Every economic process which in theory is an isolated unit 
is only part of the whole process of social production and reproduction." 
'* If the economic function is related to this whole, it becomes the 
social function of the legal institution."  '' If we regard a social order 
as static and confine our attention to a certain moment of history, then 
the legal norms and the economic process merely appear as mutually 
conditioned and subservient to one another.” We must, however, 
study the process in its historical sequence,.the gradual transition of a 
social order from a given stage to the next. ! 
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Maine points out how progressive societies have developed from 
status to contract. Renner” shows the anti-thesis: ° The perversion 
of theoretical freedom, and equality of contract into a state of inequality 
and dependence, in which the capitalists’ power over the worker appro- 
priates the surplus value of his product in return for a subsistence 
wage, and is able to dictate conditions." ‘‘ The directing motive, the 
end and aim of capitalist production is to extract the greatest possible 
amount of surplus-value, and consequently to exploit labour-power to 
the greatest possible extent. .... The control exercised by the capita- 
list is not only a special function, due to the nature of the social labour- 
process, and peculiar to that process; but it 18, at the same time, a 
function of the exploitation of a social labour-process, and 18 conse- 
quently rooted in the unavoidable antagonism between the exploiter and 
the living and labouring raw material he exploits. ... Moreover, the 
co-operation of wage-labourers is entirely brought about by the capital 
that emplovs them. Their union into one single productive body and 
the establishment of a connexion between their individual functions, 
are matters foreign and external to them, are not their own act, but 
the act of the capital that brings and keeps them together. Hence the 
connexion existing between their various labours appears to them, 
ideally, in the shape of a pre-conceived plan of the capitalist, and practi- 
cally in the shape of the authority of the same capitalist, in the shape 
of the powerful will of another, who subjects their activity to his 
११ 24 
" What is control of property in law, becomes in fact man’s 
control of human bemgs, of the waged labourers, as soon as property 
has developed into capital. The individual called owner sets the tasks 
to others, he makes them subject to his commands, and, at least in the 
of the capitalist development, supervizes the execution of 
The owner of a res imposes his will upon personac. 
into heteronomy of will." ** ‘ The right of 
a new social function. Without any change 
in the norm, a de facto right is added to the personal absolute domi- 
nation over a corporeal thing. This right is not based upon a special 
legal provision. It is the power of control, the power to issue command 
and to enforce them.” ^ 

Of course the importance of this power of control cannot be mini- 
mized. Tt is a social necessity. But at the same time it is profitable 
to the owners and it came to stay, not for the purpose of protection, 
but for the purpose of exploitation, of profit. The subordination of 
the workers is a corresponding phenomenon. The institution of pro- 
perty thus leads automatically to an organization similar to the state. 
Power over matter begets personal power. 
st we shall take up THE LAW OF PERSONS 


Coming back to our que | WA 
first and this will involve the consideration of domestic and civil hfe 


of these early Aryans. 
86-1858 B. 


aims. 


initial stages 
his commands. 
autonomy is converted 
ownership thus assuines 
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The real ‘ rights of man ` are the right to life, liberty, and pursuit 
of happiness on equal terms with all. Perhaps you know how some 
philosophers deduce this right to libertv from the so-called laws of evo- 
lution. According to Spencer” “ Of man, as of all inferior creatures, 
the law by conformity to which the species is preserved, is that among 
adults the individuals best adapted to the conditions of their existence 
shall prosper most, and that individuals least adapted to the conditions 
of their existence shall prosper least—a law which, if uninterfered with, 
entails survival of the fittest, and spread of the most adapted varieties.” 
According to him, * ethically considered this law implies that each 
individual ought to receive the benefits and the evils of his own nature 
and consequent conduct : neither being prevented from having whatever 
good his actions normally bring to him, nor allowed to shoulder off on 
to other persons whatever ill is brought to him by his actions. . . . '' ?* 

This liberty of each is bounded only bv the like liberties of all. 
It is taken to be a self-evident corollary from the law of equal freedom 
that, leaving other restraints out of consideration, each man's action 
must be so restrained as not directly to inflict bodily injurv, great or 
small, on any other. Mach man is given the right to physical integrity 
and to free motion and locomotion. 

Evolution referred to above, however, is only mechanism of evo- 
lution. Evolution. is comprehensible only if we admit that it is 
dominated by a finality, a precise and distant goal, the transformation 
of Sub-Man through Man into Super-Man. One stage of this 
evolution is said to he completed when the animal shape capable 
of sheltering the spirit, capable of allowing it to develop is 
found. “ From now, on everything takes place as if the next step 
could only be realized progressively by abandoning on the way the 
scaffolding which has become useless as a result of the emergence of 
more perfect forms evolving slowly toward ultimate and still distant 
perfection." °° Man must fight to prepare the advent of the spiritual 
being he is destined to become. Evolution continues no longer on 
the physiological or anatomical plane but on the spiritual and moral 
plane. 

Tt has alreadv been noticed how difficult it is to determine the 
exact division of the Vedic people during this age. It is surmised that 
the Aryans of this age were divided into Janah or Tribes. As we have 
already seen we have numerous reference’ to these tribes in the Rigveda. 
Tn some of these passages there is indication enough to show that these 
tribes had already been settled in various places in India. 

एषा स्या युजाना पराकात्‌ पञ्च क्षिती: परिसद्यो जिगाति। 
अभिपश्यन्ती TAAT जनानां दिवो दुहिताभ्‌ वनस्य पत्नी ॥ 
Rigveda, VII. 75. 4. 

“She yokes her chariot far away, and swiftly visits the lands 
where the five tribes are settled. Looking upon the works and ways 
of mortals, Daughter of Heaven, the world’s Imperial Lady.’ 
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व्युषा आवः पथ्या जनानां पंच क्षितीर्मानुषीबेधयंती । 


सुसंदृग्‌भिररक्षाभिर्भानमश्रेद्वि सूर्यो रोदसी चक्षसावः॥ 
Rigveda, VII. 79. 1. 
“ Rousing the lands where men’s Five Tribes are settled, Dawn 
hath disclosed the pathways of the people. She hath sent out her sheen 
with beauteous oxen. The Sun with light hath opened earth and 
heaven.” 


dlan नाहुषीष्वॉ ओजो नृम्णं च कृष्टिष्‌ | 


यद्वा पंच क्षितीनां द्युम्नमा भर सत्रा विशवानि पौंस्या ॥ 
Rigveda, VI. 46. 7. 


“All strength and valour that is found, Indra, in tribes of 
Nahushas, and all the splendid fame that the Five Tribes enjoy, bring, 
vea, all manly powers at once.” 

j यदिद्र ते चतस्रो यच्छुर संति तिस्रः। 


यहा पंच क्षितीनामवस्तत्‌सु न आ भर॥ 
Rigveda, V. 35. 2. 


“ Indra, whatever aids be thine, four be they, or, O Hero, three, 
Or those of the Five Tribes of men, bring quickly all that help to us.” 
यस्य विशवानि हस्तयो' पंच क्षितीनां वसु | 


स्पाशयस्व यो अस्म ध्रग्‌दिव्येवाशनिजेहि N 
Rigveda, 1. 176, 3. 


“ Within whose hands deposited all the Five Peoples’ treasures 
rest. Mark thou the man who injures us and kill him like the heavenly 
bolt.” 


q एकश्चर्षणीनां वसूनामिरज्यति ix पंच क्षितीनां। 
Rigveda, I. 7. 9. 


‘‘ Indra who rules with single sway men, riches, and the fivefold 
race, of those who dwell upon the earth." 
तुभ्यं भरंति क्षितयो यविष्ठ बलिमग्ने अंतित ओत दूरात्‌ | 
आ भंदिष्ठस्थ सुमति चिकिद्धि बृहत्ते अग्ने महि शर्म WEG 
° Rigveda, V. 1. 10. 
‘‘ To thee, Most Youthful God! to thee, O Agni, from near and 
far the people bring their tribute. 
Mark well the prayer of him who best extols thee. Great, High, 
auspicious, Agni, is thy Shelter.” 
उत स्मैनं वस्त्रमथि न तायुमन्‌ क्रोशंति क्षितयो भरेषु | 
नीचायमानं जर्सुर न A श्रवश्‍चाच्छा पशुमच्च TU di 
Rigveda, IV. 38. 5 
‘‘ Loudly the folk cry after him in battles, as twere a thief who 
steals away a garment; 
Speeding to glorv, or a herd of cattle, even as a hungry falcon 
swooping downward." | 
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क्रतूयंति क्षितयो योग उग्राशुषाणासो मिथो अणंसातौ । 
सं यद्विशोऽववृत्रंत यृघ्मा आदिन्नेम इंद्रयंते अभीके i 
Rigveda, IV. 21. 4. 
“ Stfong God! the folk at need put forth their vigour, striving 
together in the whirl of battle. 


When warrior bands eucounter one another some in the grapple 
quit. themselves like Indra.” 


अभि तष्टेव दीधया मनीषामत्यो न' वाजी सुधुरो जिहान: | 


अभि प्रियाणि मम्‌ शत्‌पराणि कवी रिच्छामि संदृशे सुमेधाः ॥ 
Rigvedu, 111, 38. 1. 

" Hasting like some strong courser good at drawing, a thought 
have 1. imagined like a workman. 

Pondering what is dearest and most noble, I long to.see the 
sages full of wisdom.” 

The Janah or the tribes were divided into Visah or Cantons, the 
Visah into Gramas, the Gramas into Gosthis or Vrajas, the Gosthis or 
Vrajas into Gotras and the Gotras iuto Kulas or families. We cannot 
even guess what, if any, was the legal position of these several 
divisions. 

lt is difficult to say if Kulas or families were the lowest unit in 
civic life. 

The type of family hfe no doubt was patriarchal, and the 
patriarch must have occupied a very important position in the legal 
system. 

Ancient India, however, will be badly understood if the family 
head, the father, be looked upon as being the onlv subject of legal 
rights. We must not forget that there was another category of law 
at work in these ancient societies within the family or the guild and 
this law had the very weighty sanction of public opinion behind it. 
The father was the head of the family as long as he lived or at least 
was physically capable of discharging his duties. It seems that when he 
became too old or decrepit his place was taken bv the eldest son who 
not only maintained his old parents in comfort with due regard to their 
helpless condition," but also took proper care of all the members of 
the family and the dependents. Sukta 85 of the tenth mandal of the 
Rigveda equally indicates father's dependent position in old age. All 
these are pictures of a family that may naturally happen. It is 
difficult to determine the legal position of the family members from 
these and similar texts. There are certain passages indicating a large 
amount of paternal control over his children. The father, ib seems, 
had absolute power of life and death over his children. A son's 
acquisition also seems to have been for the family. Yet we shall 
hardly be justified in saying that family or father as its head waa the 
lowest unit for legal purposes. 
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We shall begin with an account of the domestic life of the 
Rigvedic Aryans. But before proceeding further you would better 
listen to what Hearn says by way of warning to students of history. 
‘ One of the chief difficulties ", says Hearn, ‘‘ in the study of history 
is the tendency to judge early men and early institutions by the standard 
and the lights of our own day. This tendency is indefinitely 
strengthened if we use the saime name for both the ancient and the 
modern institution. There is, for example, little hope that we shall 
understand the nature of the archaic family if we permit ourselves to 
call it by that name. It is not only that the word family, or Familia, 
is hopelessly ambiguous, but also that the archaic Household is 
essentially different from the Family, as we understand the term ”’. 
Inspite of this reminder, however, we are going to use the same term 
without attempting “‘ to separate the prehistoric polity from the 
discrete institutions of marriage and of the modern family °’ 


A little digression here perhaps will not be inexcusable, specially 
when our family and sex-control situation is already confused by the 
fact that lawyers do not know family sociology and family sociologists 
are ignorant of law and legal processes, and our legislators with 
scant knowledge of either discipline are rushing in with wholesale 
revolutionary suggestions in situations where the best of experts feel 
they should move cautiously. Indeed. our modern Tamil system now 
has to struggle hard against an anarchical and dishevelled culture. 
The suggested legislations are, possibly unconsciously, at war with our 
sex mores, our sex laws, and the general attempts at pro-fainilial 
egulation of sex in our civilization. Jn support of their extreme 
position the legislators mostly present some dubious logic, a dubious 
philosophical approach, a dubious history of the development of our 
present system of sex regulation, and certainly a false view of the 
sociology of sex-law, the social forces which produced it, and its aims 
As a result of these errors the suggested reformations have contributed 
immediately to a de-rationalization of sex-control in our society, instead 
of helping to rationalize it. The long-run influences of such an 
approach may indeed be devastating, unless, of course, the immediate 
rise of this great challenge can foster adequate response of a strong 
understanding, and eyually immediate opposite polarization of values 
by the pro-family sex-people., Such a long-time polarization of the 
groups in favour of strong social control of sex us a family hetero-sexual 
monopolv is, however, beyond human experience. 


I need not remind you here that the family is by far the most 
important primary group in society. This family is a group defined 
By a sex-relationship sufficiently precise and enduring to provide for the 
procreation and upbringing of children. It seems well established that 
as far back as we can penetrate into the conditions of the primitive 
human world, we nowhere find a group in which some form of the 
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family does not exist. We always discover some form of mating, some 
degree of social regulation over sex-relationships. 

Some authors uo doubt put forward the theory that the original 
slate of mankind was one of sexual promiscuity. The advocates of the 
theory rely on the survival among primitive peoples of customs 
assumed to point back to a state of promiscuity and on the early 
ignorance of biological paternity. These evidences, however, can be 
explained on other grounds and cannot outweigh the fact that even in 
the simplest societies known the family is found thoroughly established. 
The doctrine of original promiscuity has also been weakened by the 
weight of anthropological evidence. According to the modern 
anthropologists '' the old concept of a promiscuous horde as the 
starting point for family development was required by the type of logic 
which made the Victorian family the last step in social revolution, but 
there is nothing else to support it "'.?! 

Westermarck in his History of Human Marriage supported 
the theory of Darwin that the family took shape from the operation of 
male possessiveness and jealousy, the dominant male claiming 
monopolistic rights and guarding them by force until they were 
secured by custom. This theory also has not gone unchallenged. 
There are authors who traced out the prevalence of matrilocal 
and matrilineal institutions in primitive commuuities and the fact 
that in some of them women hold a social position equal to and 
sometimes superior to that of men. According to them the earliest 
form of the family was matriarchal and it was only with the 
development of higher agriculture and the economic dominance of 
men that the patriarchal type could emerge. The family, according to 
them, arose out of the insistent need of the mother for the economic 
and social protection of herself and her children: in following her 
basic instinct she won out against the more casual and merely sexual 
interest of the male. 

The assumption that any deep-rooted social arrangement is the 
expression of some one particular human attribute or instinct is not, 
however, borne out bv the evidence. 


The quest for a single explanation of the form of the original 
family has been largely forsaken today. The family indeed has no 
origin in the sense that there ever existed a stage of human life from 
which the family was absent or another stage in which it emerged. 
Indeed '' societies have not followed a single consistent line of evolution, 
but a multitude of diverging lines.” ?? 


The family is a social institution and its central social function 
is the perpetuation of the race which includes procreation of the 
children and inducing them into the basic social heritage and 
superintending their initial adjustment to the world in which they 
must live. The desirability or otherwise of social controls of sex 
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cannot be determined by purely quantitative proof of behaviour, nor 
by mere poetic sentiments with knowledge all about the birds and bees 
and flowers. It will be wrong to assume that the ancients plotted to 
hold the modern world in ignorant sex-law bondage without themselves 
knowing anything about the birds and bees and flowers. ‘heir ideas 
must have developed out of the turmoil and tragedy of their times and 
from their participation in it. 


If a single answer to the question of origin of the family is not 
possible, it is possible to indicate the role of the various conditions that 
everywhere combine to produce a definite family pattern. 


The family institutions have depended and still depend upon sex, 
reproduction and economy. ‘lhe sex-drive motivates man to seek an 
established basis for its satisfaction, to find some safeguard against 
the precariousness of unlimited competition. Of course, all undue 
emphasis on this factor of sex-satisfaction must be avoided. "The 
degree in which marriage suffices to satisfy the sex-need is, when we 
think even in terms of human experience and not of ethical dictates, 
highly variable and subject to perplexing differences of personality. 
The satisfaction involved may vary from mere release of physical 
appetite to a sense of total renewal of mutual love. There is then the 
reproductive urge strongly manifested in the mother, but gradually 
developing in the male as well by such social considerations as the 
pride of race, the desire to transmit. property or prowess, the desire to 
have support in old age. Then again there is the economic need or 
group of needs. The changing economic role of women of our time 
has indeed been an important factor in bringing about the changed 
character of marriage. 


Along with all these, man has two great life-urges, the love-urge 
and the power-urge. Romantic love, which is so mdividualized and is 
so responsive to the unpredictable conjecture of the harmony of moods 
between men and women m a changeful world is more apt to bring 
periodic stimulation to the individual life than to be the successful basis 
of a permanent institution. : 


But let us return to our subject. 

We shall begin with an account of the domestic life of the Rig- 
vedic Arvans. During this period we find the home well established, 
with the father as patriarch, possessing perhaps supreme control of 
the household. Marriage laws are fully observed and recognized. In 
fact, it was on the institution of marriage that the foundations of the 
Vedic home were laid. A merely passing or temporary union of the 
sexes like that of the lower animals would not have necessitated the 
creation of home. Indeed the home primarily owed its origin to woman 
who was the very embodiment of that great moral and spiritual force 
that ultimately worked itself out in the creation and development. of 
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modern civilized society. Our ancient sage, Rishi Viswamitra perceived 
this thousands of years ago and sang :— 
जायेदस्तं मधवन्तूसेदु योनिस्तदित्त्वा युक्ता हरयो azz । 
, WT कदा च सुनवाम सोमम'ग्नष्टा दूतो धन्वात्यच्छ || 
Rigveda, IIl. 53. 4. 

" A wife, Maghavan, is home and dwelling: so let thy Bay 

steeds, yoked, convey thee hither. 

Whenever we press out for thee the soma, let Agni as our 

herald speed to call thee. ° 

As we have noticed above, the researches of several recent writers, 
notably those of Starke and Westermarck, tend to establish that promis- 
cuity never formed a general stage in the history of mankind. So far as 
the Vedic Aryans are concerned we can say at least this much that they 
are long past this age of promiscuity, if any. Lt seems, however, that 
the Hindu savants believed in an age of promiscuity, as is evident from 
what we are told in the Mahabharat about the early primitive times. 

The only passage in the Rigveda that is sometimes availed of 
by various scholars as indicating promiscuity ts the conversation of 
Yama and Yami in the tenth Sukta of the tenth Mandal of the 
Rigveda. A careful reading of the Sukta itself, however, will 
conclusively shew that it was simply showing the perversity of the 
particular sister and nothing else. At any rate it was not depicting 
any general feature of the community, At its worst it was giving 
another theory only of an earher stage. 

Whatever may have been the theory prevalent during the Vedic 
age and whatever might have been the earlier customs and usages, 1 
is certain that marriage or sexual connection between brother and 
sister was condemned in the Rigvedic times as highly immoral and 
sinful. 

The story of Pururab& and Urvasi as given in the Rigveda 
will be of some interest to us while considering the institution of 
marriage in Vedic society. We find in the 95th Sukta of the tenth 
Mandal the following verses : 

हये जाये मनसा तिषठ घोरे वचांसि मिश्रा कृणवावहे न्‌।१। 
न नौ मंत्रा अन्‌दितास एते मयस्करन्परतरे चनाहन्‌ । १। 
'* Ho, there, my consort, stay, thou fierce-souled lady, 
and let us reason for a while together. 
Such thoughts as these of ours, while vet unspoken 
in days gone by have never brought us comfort.” 


किमेता वाचा कृणवा ware प्राक्रमिषमुषसाम ARA | 
पुरूरवः पुनरस्तं परेहि दुरापना वात इवाहमस्मि us 


“ What am I now to do with this thy saying ' I have 
gone from thee like the first of Mornings?’ 

Pururavas, return thou to thy dwelling; I, like the wind, 
am difficult to capture." 
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* जे * * »* 
सा वसु दधती शवशुराय वय उषो यदि वष्टंत्तिगहात्‌। 
अस्तं ननक्षे यस्मिञ्चाकन्दिवा नक्तं शनथिता वैतसेन ॥।४॥ 
‘‘ Giving her husband's father life and riches, from the near 
dwelling, when her lover craved her, 
She sought the home wherein she found her pleasure, 
accepting dav and night her lords’ embraces.’ 
fa: स्म माह्नः इनथयो वैतसेनोत स्म मेऽव्यत्ये पृणासि। 
पुरूरवोऽन्‌ ते केतमायं राजा मे वीर तन्वस्तदासीः ui 
‘‘ Thrice in the day didst thou embrace thy consort, though 
coldly she received thy fond caresses. 
To thy desires, Pururavas, I yielded; so wast thou kind, 
O here, of my body." 
* + * * * 


कदा सून्‌: पितरं जात इच्छाच्चत्रन्नाश्रु वर्तयद्विजानन्‌ | 
को दंपती समनसा वि gate ध यदग्निः इवशुरेष्‌ दीदयत्‌ ॥१२॥ 


“When will the son be born and seek his father 
mournerlike will he weep when first he knows him. 
Who shall divide the accordant wife and husband, while 
fire is shining with thy consort's parents.” 
प्रति ब्रवाणि वर्तयते अश्रु चक्रन्न क्रंददाध्ये शिवायै। 
प्र तत्ते हिनवा यत्ते अस्मे परेह्यस्तं नहि मूर मापः॥१३॥ 
7 I will console him when his tears are falling; he shall not 
weep and cry for care that blesses 
That which is thine, between us, will he send thee, go home 


again thou fool; thou hast not won me. 
* x * * * 


पुरूरवो मा मृथा मा प्र पप्तो मा त्वा वृकासो अशिवास उ क्षन्‌। 
न वे स्त्रैणानि सस्यानि संति सालावृकाणां हृदयान्येता ॥१५॥ 
‘‘ Nay, do not die, Pururavas’ nor vanish, let not the 
evil owned wolves devour thee 
With women there can be no lasting friendship; 
Hearts of hyenas are the hearts of women.” 
अंतरिक्षप्रां रजसो विमानीम्‌प शिक्षाम्यवशीं वसिष्ठः। 
उप त्वा राति: सुकृतस्य तिष्ठान्नि वर्तस्व हृदयं तप्यते मे ॥ १७॥ 
I, her best love, call Urvasi to meet me, her who fills air 
and measures out the region 
Let the gift brought by piety approach thee. 
Turn thou to me again; my heart is troubled.’ 
The hymn is a dialogue between Pururava and Urvasi, and thev 
are severally the Rishis of the Riks which they speak. The dialogue. 
97—1858 B. 
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which is sometimes unintelligible, contains the germs of a legend 
related in the Satapatha Brahmana and in the Mahabharata and the 
Puranas. According to this legend, Urvasi, Nymph of heaven, has 
been banished to earth where she consents to live with king Pururava 
on condition that he takes care of her two pet rams, and that she 
never sees him unclothed. She lives with Pururavà for four years 
when the Gandharvas resolve to bring her back. "They steal one of 
the rams by night. Pururav& springs from his bed; the Gandharvas 
send on him a flash of magic lightning, and Urvasi sees her husband 
naked. One of the conditions of the continuance of their union is 
thus broken, and the nymph vanishes. Pururava meets her 
afterwards and in vain implores her to return. 

This story is significant as seemingly implying that marriage 
durmg this age might stand dissolved on the happening of an agreed 
event. It must, however, be remembered that Urvasi lived with 
Pururava more as a concubine than as his married wife. 


It has sometimes been asserted that polyandry was prevalent 
amongst the Vedic Indians. The story of Draupadi’s marriage as 
given in the Mahābhārata indicates that at least in theory such 
polyandry was justified by the Aryan sages. Precedents are cited 
there to justify Draupadi's marriage with the five brothers. In the 
Rigveda itself we are told that the Maruts had one common wife 
named Rodasi who was devotedly attached to her husbands. 


परा TAT अयासो यव्या साधारण्येव मरुतो मिमिक्षु:। 


न रोदसी अप Ada घोरा जुषंत वृधं सख्याय देवा: ।। 
Rigveda, I. 167. 4. 
‘‘ Far off the brilliant, never weary Maruts cling 
to the young maid as a joint possession 
The fierce Gods drave not Rédasi before them, 
but wished for her to grow their friend and fellow.’ 
जोषद्यदीमसूर्या सचध्ये विषितस्तुका रोदसी THU: | 
आ सूर्येव विधतो रथं गात्त्वेष प्रतीका नभसो नेत्या ॥ 
Rigveda, 1. 167. 5. 
' When chose inmortal Rodasi to follow—she with loose 
tresses and heroic spirit. 
She clomb her servant’s chariot, she like surya with 
Cloud like motion and refulgent aspect.'' 
आस्थापयंत युवति युवानः शुभे निभिश्लां विदथष्‌ qui 
अर्को यद्वो महतो हविष्मान्गायद्गाथं सुतसोमो दुवस्यन्‌ ॥ 
Rigveda, 1. 167. 6. 
‘‘ Upon their car the youngmen set the Maiden wedded 
to glory, mighty in assemblies. 
When your song, Maruts, rose, and with oblation 
the soma power sang his hymn in worship.” 
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This Rodasi, however, stands for lightning and the whole 
description seems only to be a metaphor or some imagined ideal. 
But as this is spoken of gods in praise of them this seems at least to 
Indicate that such a connection was not looked down upon by the 
people at this age. In another verse we are told of two men living 
with one woman; one is a youth brown, active manifold; he decks the 
golden one with ornament; another, luminous, occupies the place of 
sacrifice, sage, among the gods. Two with one dame ride on with 
winged steeds and journey forth like travellers on their way. Two, 
highest, in the heavens have set their seat, worshipped with holy oil 
Imperial Kings : 

fafaal चरत एकया सह प्र प्रवासेव वसत: | 


सदो द्वा चक्राते उपमा दिवि सम्राजा सपिरासुती | 
Rigveda, VIII. 29. 8-9. 

This is what we find in the 29th Sukta of the 8th Mandala of the 
Rigveda. The Rishi who gave us this Rik was Manu himself and this 
again was in praise of gods. Those are the only slight indications of 
the prevalence of polyandry at one stage in Vedic India. 

In the passages quoted above we have got some indication as to 
woman’s position. They were more like chattels in the eve of law. 
There were certain verses in the Rigveda which may be made to bear 
an interpretation showing that wives used to be pawned in the games 
of dice of which the Rigvedic Arvans were exceedingly fond. We are 


told : 
न मा मिमेथ न जिहीढ़ एषा शिवा सखिभ्य उत मह्यमासीत्‌ | 


अक्षस्याहमेकपरस्थ हतोरन्‌ ब्रतामप जायामरोधं || 
Rigveda, X. 31. 8 


gfe इवश्ररप जाया रुणद्धि न नाथितो विदते afea | 
अश्वस्येव जरतो वस्न्यास्य नाहं विदामि कितवस्य भोगं ॥। 
Rigveda, X. 34. 3. 
अन्ये जायां परि मृदांत्यस्य यस्यागृधद्वेदने वाज्यक्षः | 
पिता माता भ्रातर एनमाहुने जानीमो नयँता Gud! 
Rigveda, X. 34. 4. 
स्त्रियं दुष्टाय कितवं ततापान्येषां जायां सुकृतं च योनिं। 
; Rigveda, X. 34. 11. 


‘‘ She never vexed me nor was angry with me, but to 
my friends and me was ever gracious. 

For the dice' sake, whose single point is final, mine own 
devoted wife I alienated. 


My wife holds me aloof, her mother hates me; the wretched 
man finds none to give him comfort. 

As of a costly horse grown old and feable, I find not any 
profit of the gamester. 
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Others caress the wife of him whose riches the die 
hath coveted, that rapid curser; 

Of him speak father, mother, brothers, saying, we know 
him not bind him and take hnn with you. 


Sad is the gambler when he sees a matron, another's wife 
and his well ordered dwelling.” 


This picture, however, is possible without actual disposal of wife 
as a chattel. 


The Rigveda, at the same time reveals a stage showing that Aryan 
women, at any rate of the higher and better classes, enjoyed equal 
freedom with men in all matters, social and religious. It was this 
feeling of equality and freedom that evoked the highest virtues of 
Aryan womanhood and lifted society to a high state of culture. 


We have seen elsewhere how these Vedic Aryans identified the 
home with wife. As it was quite natural to attribute the same source 
of happiness to the gods as to men, it was conjectured that Indra had 
a happy home, presided over by a good, gracious and loving wife, which 
rang with the dulcet music of her sweet voice and the merry laughter of 
the children. Thou hast drunk Soma, Indra, turn thee homeward; 
thy joy is in thy home, the gracious consort : 


यत्रा रथस्य बृहतो निधान विमोचनं वाजिनो दक्षिणावत्‌ ॥ 
Rigveda, III. 53. 6. 
“Where thy tall chariot hath a place to rest in, 
and thy strong courser is set free with guerdon ''. 

The wife is not only loving but also obedient, promptly responding 
to the call of her husband and ministermg to his wants: 
पत्नीव पूर्वहृति वावृधध्या उषासानक्ता पुरुधा विदाने) (Rigveda, I, 122. 2.) 
She is not only a loving wife but also a loving mother. She 
is described by the Vedic sages as the ornament of the home. She has 


many household duties and has to offer jointly with her husband 
oblations to the sacred Household Fire. 


The poetic ideal of the family was decidedly high and we have 
no reason to doubt that this ideal was often actually realised. On her 
marriage the wife was at once given an honoured position in the 
house; she is emphatically the mistress in her husband's home, 
exercising authority over her father-in-law, her husband's brothers 
and his unmarried sister, when perhaps, owing io the decrepitude of 
the parents her husband has become the patriarch of the family. 
This is not inconsistent with the great stress elsewhere laid on the 
fact that respect is due to a father-in-law. 

The true domestic felicity depended upon the mutual harmony 
of husband and wife and their pious performance of the religious duties 
they owed to the gods. 
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या दंपती समनसा सुन्‌त आ च धावत: । देवासो नित्ययाशिरा॥ 
Rigveda, VIII. 81. 5. 
प्रति maai Ed: सम्यंचा बहिराशाते। 
ने ता वाजेषु वायतः॥ , 
Rigveda, VIII. 31. 6. 


न देवानामपि ga सुमति न ATUT. | 
श्रवो बहद्विवासत:॥ 
Rigveda, VIII. 31. 7. 


पुत्रिणा ता कुमारिणा विश्‍वमायव्यंश्‍न्‌त:। 
उभा हिरण्यपेशसा ii 
Rigveda, VIII. 31. 8. 
“0 Gods, with constant draught of milk, 
husband and wife with one accord 
Press out and wash the soma juice. 
They gain sufficient food: they come united to the sacred grass 
And never do they fail in strength. 
Never do they deny or seek to hide the favour of the Gods; 
They win high glory for themselves. 
With sons and daughters by their side they reach 
their full extent of life, 
Both decked with ornaments of Gold." 


The status of women in Rigvedic society indeed became very 
high and honourable : 
वीतिहोत्राकृतद्दसू दशस्यंतामृताय F | 
समूधो रोमशं हतो देवेषु STAY दुवः। 
Rigveda, VIII. 31. 9. 
‘Serving the Immortal one with gifts of sacrificial meal and wealth, 
They satisfy the claims of love and pay,due honour to the Gods." 
न मा मिमेथ न जिहोढ़ एषा शिवा सखिभ्य उत मह्यमासीत्‌ | 
अक्षस्याहमेकपरस्य हेतोरनुव्रतामप जायामरोधं ॥ 
Rigveda, X. 34. 2. 


“She never vexed me nor was angry with me, but 
to my friends and me was ever gracious. 
For the die’s sake, whose single point is final, 
mine own devoted wife I alienated. 
स्त्रियं दुष्टाय कितवं ततापान्येषां जायां सुकृतं च योनि | 
पूर्वाह्ने अश्वान्य्‌यजे fe बभ्रूनूत्सो अग्नरंते वृषलः पपाद ॥ 
Rigveda, X. 34, 11. 
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‘‘ Bad is the gambler when he sees a matron, 

another's wife and his well-ordered dwelling. 
He yokes the brown steeds in the early morning, 

and when the fire is cold sinks down an outcast.’ 


* पूर्वापरं चरतो माययेतौ fup क्रीडंतौ परि यातो अध्वरं। 


विकवान्यन्यो भूवनाभिचष्ट ऋतू रन्यो विदधज्जायते पुन: ।। 
Rigveda, X. 85, 18. 


‘‘ By their own power these Twain in close succession move; 
They go as playing children round the sacrifice. 

One of the Pair beholdeth all existing things; the other 
ordereth seasons and is born again.” 


नवोनवो भवति जायमानोऽह्वां केतुरुषसामेत्यग्नं । 


भागं देवेभ्यो वि दधात्यायन्प्र चंद्रमास्तिरते दीर्घमाय्‌:॥ 
Rigveda, X. 85. 19. 


‘‘ He, born afresh, is new and new for ever; ensign of 
days he goes before the Mornings. 
Coming, he orders for the Gods their portion. The 
Moon prolongs the days of our existence. 
ada स्तं मा वि यौष्टं विदवमायुव्येशनतं । 
क्रीडं तौ Ai प्तृभिर्मोदमानौ स्वे ग॒हे॥ 
Rigveda, A. 85, 42. 
‘‘ Be ye not parted; dwell ye here; reach the full time 
of human life. 
With sons and grandsons sport and play, rejoicing 
in your own abode.’ 


सम्राज्ञी शवशुरे भव सम्राज्ञी इवश्व्रां भव। 


ननांदरि सम्राज्ञी भव सम्राज्ञी अधि WWW ॥ 
Rigveda, X. 85. 46. 


Over thy husband's father and thy husband's mother 
bear full sway. 
Over the sister of thy lord, over his brothers rule supreme. 
Though she was obedient to her husband and apparently 
subservient to his will, she was treated by him with proper respect. 
She had a right to perform the sacrifices with her husband.’ 


यत्र नार्य पच्यवमुपच्यवं च शिक्षते। उलूखलसुतानामवेढिद्र जल्गुलः d! 
Rigveda, Y. 28, 3. 


qaa बृहते तुभ्यमग्ने धियाजुरो मिथुनासः सचंत। 
देवोदेंव: सुहवो भूतु मह्यं मा नो माता पृथिवी दुर्मतो धात्‌॥ 


Rigveda, V. 48. 16. 
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या दंपती समनसा gaa आ च धावत: । देवासो नित्ययाशिरा॥ 
प्रति प्राशव्याँ इतः सम्यंचा बहिराशाते। न ता वाजेष्‌ वायतः॥। 
न देवानामपि qo: सुमतिं न जुगृक्षतः। श्रवो बृहद्विवासतः॥ 


पुत्रिणा ता कुमारिणा विश्वमायव्यंश्तृतः। उभा हिरण्यपेशसा ir 
Rigveda, VIII. 31. 5-6. 


जीवं रुदंति fa मयंते अध्वरे दीर्घामन्‌ प्रसिति दीधियूर्नरः। 
वामं पितृभ्यो य इदं समेरिरे मयः पतिभ्यो जनयः परिष्वजे । 
न तस्य विद्य ag ष्‌ प्र वोचत यवाह यद्युवत्याः क्षेति योनिषु । 


प्रियोस्रियस्य वृषभस्य रेतिनो गृहं गमेमादिविना तदुरुमसि॥ 
Rigveda, X. 40. 10-11. 
Marriage in the early Vedic texts appears essentially as a union 
of two persons of full development. The choice of husband generally 
rested with the young lady herself. As her marriage was contingent 
on this selection it often happened that a woman often remained 
unmarried. This is shown by the numerous references to unmarried 
girls who grow old in the house of their fathers. But a spinster was 
not a desirable member of the family; not only on economic, but also 
on moral grounds as she stood the risk of going astray. Even in the 
Rigveda we find reference to a spell by which a lover seeks to send all 
the household to sleep when he is to visit his beloved. Whatever that 
be in Rigvedic times no girl was married before she could exercise her 
own judgment,”” before she had reached her womanhood. She must 
be fully developed physically in her father’s house before her marriage 
could be thought of." Surya, the daughter of Surya was given away 
in marriage to Soma, only when she became youthful and yearned for 
a husband. Ghosa, the lady Risi, married when she almost passed 
her youth. The marriage ritual also quite clearly presumes that girl 
is fully mature. 


जनिष्ट योषा पतयत्‌ कनीनको वि चारुहन्‌ वीरुधो दंसना अन्‌ । 
आस्मे रीयंते निवनेव सिंधवोऽस्मा ag भवति तत्पतित्वनं ॥ 

. Rigveda, X; 40. 9. 
अमाजुरश्चिद्भवथो Ta भगोध्नाशोश्चिदवितारापमस्यथ चित्‌ । 


अन्धस्य चिन्नासत्या कृशस्य चिद्यवामिदाहुभिषजा रुतस्य fug ou 
, Rigveda, X. 89, 3. 
उदीष्वातः पतिवती ह्येषा विश्वावसुं नमसा गीभिरीढे। 


अन्यामिच्छ पितुषदं व्यक्तां स ते भागो जनुषा तस्य विद्धि ॥ 
Rigveda, X. 85, 31. 


उदीष्वातो विश्वावसो नमसेढामहे त्वा। 


अन्यामिच्छ प्रफर्व्यं सं जायां पत्या सृज ॥ 

Rigveda, X. 85. 22. 
कियती योषा मर्यतो agat: परिप्रीता पन्यसा ami । 
भद्रा वधूभवति यत्‌ सुपेशाः स्वयं सा मित्रं वनुते जने चित्‌ ॥ 

Rigveda, X. 97, 19. 
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सोमो ववूय्‌ रभवदश्विनास्तामुभा वरा | 
सूर्या यतूपत्ये शंसंती मनसा सविताददात्‌॥ 

Rigveda, X. 85. 9. 
Wd नरा स्तुवते कृष्णियाय विष्णाप्वं ददथ्‌विशवकाय | 
घोषायेचितूपितृपदे दुरोणे पति जूर्यत्या अश्विनावदत्तं ॥ 

Rigveda, I, 117. 7. 


It happened sometimes that an unworthy man had to pay a heavy 
price for his bride: 


अश्रवं हि भूरिदावत्तरा वां विजामातुस्त वा धा स्यालात्‌ | 
अथा सोमस्य प्रयती य्‌ वभ्यामिद्राग्नी स्तोमं जनयामि नव्यं ॥ 
Rigveda, I. 109. 2. 


This Rik refers to the Gods Indra and Agni as more generous 
than a Bijamatri. As has been pointed out by Professors Macdonell 
and Keith, the force ‘Bi’ in the word Bijamatri is something 
unfavourable and the sense is that a son-in-law who was not in other 
respects altogether suitable might have to buy his bride at a heavy 
price. This ‘ Bijamatri ° is, in fact, अ जामाता in Rigveda, VITT. 2. 20. 

मो aa दुहुंगावान्‌त्सायं करदारे अस्मत्‌। अश्रीर इव जामाता॥ 


This goes to show that the parents often arranged a match, 
though they did not always control the marriage. That the parents 
had some control over the marriage of their children is indicated also 
in the fact that the father, before giving his daughter in marriage, 
might enter into an agreement with the bridegroom by which the 
former was to be the owner of the issue of the marriage. 


आ स एतु य Saal अदेवः पृत्तंमाददे । 
यथा Paga अशवा: पृथृश्रवसि कानीतेस्यां व्युष्याददे ॥ 
दानासः पृथुश्रवसः कानीतस्य सुराधसः। 
रथं हिरण्ययं ददन्‌ मंहिष्ठः सूरिरभूद्रषिष्ठमकृत श्रव: || 
Rigveda, VITI. 46. 2] & 24. 


The legal position seems to be that however the marriage might 
have been settled it was the father of the girl who gave her in 
marriage. This seems to be reasonable in view of the patriarchal form 
of the family. The marriage of a girl of one family with a young 
man of another meant that she would abandon the paternal fire and 
henceforth invoke that of her husband. From the potestas of the 
father as it were she comes under the manus of her husband as in 
the Roman System. 


We have no direct evidence as to whether there were more than 
one form of marriage recognized by these early Aryans. There are, 


however, passages in the Rigveda which indicate that there were at 
least the following few forms of marriage :— 
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1. One in which the father or the brother of the girl gave her 
well dressed and handsomely decked with ornaments to the suitor who 
had wooed and won her, in the presence of the family altar. The 
husband in this form of marriage HELD HER BY THE HAND, took her 
home and there presented her before his family altar. The marriage 
perhaps was complete only after such presentation.** 


हस्तेनेव ग्राह्य आधिरस्या ब्रह्मजायेयमिति चेदवोचन्‌ । 
न दूताय Tel तस्थ एषा तथा राष्ट्रं गुपितं क्षत्रियस्य ॥ 
Rigveda, X: 109. 8. 
गृभ्णामि ते सौभगत्वाय हस्तं मया पत्या जरदष्टिर्यथासः । 
भगो अयमा सरिता पुरंघिमंह्यं त्वादुर्गाहं पत्याय देवाः ॥ 
Rigveda, X. 85. 36. 


लुभ्यमप्रे पयंवहन्त्‌ सूर्या वहतुना सह। पुनः पतिभ्यो जायां दा अग्ने प्रजया सह॥ 
Rigveda, X. 85. 38. 
सोमो वधूय्‌ रभवदक्विनास्तामुभा वरा। सूर्या यतपत्ये शंसंती मनसा सविताददात्‌ || 
Rigveda, X. 85. 9. 
त्वष्टा दुहित्रे वहतु कृणोतीतीदं fast waa समेति। 
यमस्य माता पर्य्‌ ह्यमाना महो जाया विवस्वतो ननाश ॥ 
Rigveda, X. 17. 1. 
2. In another form the bride was carried, perhaps against the 
wil of her father, to her lover's house where she would be married to 
him. 
युवं रथेन विमदाय sers न्यूहथ्‌: पुरुमित्रस्य योषणां | 
qd हवं afamar अगच्छतं युवं सुषृति चक्रथु' पुवंधये ou 
Rigveda, X. 39. 7. 


3. In a third form the bride's father took money from the 
bridegroom as her price and gave him his daughter." 


अश्रवं हि भूरिदावत्तरा वां विजामातुरुत वा घा स्यालात्‌ । 
अथा सोमस्य प्रयती यूवभ्शामिद्राग्नी स्तोमं जनयामि नव्यं ॥ 
Rigveda, I. 109. 2. 


4. There seems to have, been yet another form in which the 
bride herself took a husband." 


कियती योषा मर्यतो वधूयोः परिप्रीता पन्यसा वार्येण । 


भद्रा वधूभवति यत्‌ सुपेशाः स्वयं सा मित्रं वनृते जने चित्‌ ॥ 
Rigveda, X, 27. 19. 


The wedding ceremony usually commenced at the bride's 
house. In the tenth Mandal of the Rigveda Surya’s marriage is 
described at some length. A careful analysis of the Sukta will 
disclose some details of wedding rites. 

88—1858 B. 
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चित्तिरा उपबहंणं चक्षुरा अभ्यंजनं। द्यौर्भूमिः कोश आसीद्यदयात्सूर्या पति ॥ 
स्तोमा आसन्‌ प्रतिधय: कुरीरं छंद ओपश:। सूर्याया अश्विना वराग्निरासीत्‌ पुरोगव:॥ 


सोमो वधय्‌ रभवदद्विनास्तामुभा वरा । सूर्या यतपत्ये शंसंतीं मनसा सविताददात्‌ ।। 
Rigveda, X. 85. 7-9. 


सूर्याया वहतुः प्रागात्‌ सविता यमवासजत्‌ | 


अघासु हन्यते गावो$जन्यो: पय्‌ ह्यते ॥। 
Rigveda, X. 8b. 13. 


मनो अस्या अन आसीद्यौरासीदृत च्छदिः । 


शुक्रावनड़्ाहावास्तां यदयातूसूर्या T 
Rigveda, X. 85. 10. 


पूषा त्वेतो नयतु हस्तगृह्यार्विना त्वा प्र वहतां रथन । 


गृहान्‌ गच्छ गृहपत्नी यथासो वशिनी त्वं विदथमा वदासि॥ 
Rigveda, X. 85. 26. 


इह्‌ प्रियं प्रजया ते समृध्यतामस्मिन्‌ गृहे गाहपत्याय जागृहि। 


एना पत्या तन्वं सं सृजस्वाधा जिव्री विदथमा वदाथः ॥ 
Rigveda, X. 85, 27. 


सुमंगलीरियं वधूरिमां समेत पश्यत। सौभाग्यमस्ये दत्त्वायाथास्तं वि परेतन ॥ 
Rigveda, X. 85. 83. 


गृभूणामि ते सौभगत्वाय हस्तं मया पत्या जरदष्टियंथासः। 


भगो अर्यमा सविता पुरंधिर्मह्यं त्वादुर्गाहुंपत्योय देवाः॥ 
Rigveda, X. 85. 96. 


Though monogamy was the rule in Vedic India, polygamy was 
allowed.* As to Polandry we have already observed that though 
this might have been allowed sometime, it was not at least in general 
existence In Rigvedic times. 

We have no materials in the Rigveda to show the effect of 
marriage on the proprietary rights of the parties. At the time of 
marriage girls were given many valuable presents including slaves. 
These were presented in the presence of the altar and perhaps became 
the property of the husband." 

Professors Macdonell and Keith in their Vedic Inder give an 
account of woman’s position in Vedic India under the head ' Wife's 
Property and Status’. They point out that very little information as 
to the legal relations of wife and husband are available in the Vedic 
literature. The learned professors say: ‘‘ It may be assumed that the 
husband appropriated the wife’s dowry, if any, as well as her earnings, 
if any: even in the Epic the rise of the recognition of woman’s 
property as their own (Stridhana) is only slow.” ‘This is indeed only 
a surmise on their part; only this surmise is based on subsequent texts 
as also on the fact that the husband exercised large power of control 
and correction, almost as large as was expressly allowed to the 
husbands in England in the eighteenth century by English law. 
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We have in the Satapatha Brahmana नात्मनश्चनेतते न दायस्य चनशते। 
They own neither themselves nor an inheritance (Satapatha 
Brahmana, IV. 4. 2. 13). 


अथ यः प्रचरण्यां daa: परिशिष्टो भवति । TAAT श्रीणाति समर्धयति at अन्यान्‌ 
ग्रहाज्छीणन्नथेतं व्यर्घयति बञ्जो वा आज्यमेतेन वे देवा बज णाञ्येणाध्नन्नेव पत्नीनिराक्ष्नुवंस्ता 
हता निरष्टा नात्मनश्चने शत न दाथस्य च नेशत तथोऽ एवैष एतेन aT णाज्येन हन्त्येव पस्नी- 


निरक्ष्णोति ता हता निरष्टा नात्मनश्चनेशते न दायस्य चनेशते॥ 
Satapatha Brahmana, IV. 4. 2. 13. 


The Brihadaranyaks Upanishad speaks of husband's power of correction 
thus : 


सा चेदस्मै न दद्यात्‌ काममेनामवक्रीणीथात्‌ सा चेदस्मे नेव दद्यात्‌ काममेनां यष्ठय़ा वा 


पाणिना वोपहत्यातिक्रामेदिन्द्रियण ते यशसा यश आदद इत्ययशा एव भवति। 
VI. 4. 7. 


Marriage seems to have been indissoluble during the lifetime of 
the husband. The tie could be dissolved only at the death of the 
husband.*' 


The story of Pururaba and Urvasi as given above however may 
be taken as indicating dissolubility of marriage even earlier. 

There is hardly any clear evidence of widow re-marriage in the 
Rigveda. The custom of such remarriage might have been alluded to 
in Rigveda (X. 40. 2 and X. 18. 8. The burning of a widow on the 
funeral pyre of her dead husband may have been a custom among this 
early Aryans. 

From the earliest times in all nations the system by which the 
stronger enslave the weaker has prevailed. In early times it was 
usual to reduce to the status of slave all captives taken in war. This 
was really a step in advance of the earlier indiscriminate slaughter of 
the vanquished enemies. Our Vedic Aryans had such slaves whom 
they treated more like things than human beings." We are told of 
disputes over slaves as over cattle and other movable property.'? 
They exercised the right of exclusive user amd of alienation in their 
slaves. There is however no indication of their destroying their 
slaves. They distinguished the slaves as human property, as dwipada 
wealth, and it is natural to expect for these slaves to improve their 
status and become almost equal to the Aryans. Kavasa Ailusah was 
the son of a slave woman and still could become & Rishi himself. 

That the slaves were treated as property seems pretty clear from 
the various texts. We have many reference to black-skinned slave." 
A Rishi prays to Agni for one hundred slaves. Another Rishi is 
thankful to king Trasadasyu, son of Purukutsa, for his making a gift 
of fifty slave girls to him.” 

The word dasa however as used in the Rigveda does not always 
mean slave. 
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Sometimes it signifies a tribe or people, who though perhaps 
belonging to the Aryan stock, did not subscribe to the orthodox Vedic 
faith, or perform the Vedic sacrifices. The Yadus and Turbasas were 
undoubtedly Aryan tribes who, seceding from the Vedic faith crossed 
the ocean and settled on its further shores. Indra however brought 
them back again safely to Sapta Sindhu across the water,” and 
anointed their chief as king. They have however been described as 
the Dasa kings. Indeed all non-sacrificers were Dasas.*‘ 

Sonship during this age did not, it seems, admit of any fiction 
of adoption. There are texts indicating sons born of others’ loins; 


न शेषो अग्ने अन्यजातमस्त्यचेतानस्थ मा पथो fa gat: N 
Rigveda, VII. 4; 7. 
Again, “no son is he who springs from others, lengthen not the 
pathway of the foolish.’ Unwelcome for adoption is the stranger, 
one to be thought of another’s offspring, though grown familiar by 
continual presence : 
नेहि ग्रभायारणः सुशेवोऽन्योदर्यो मनसा मंतवा उ। 


अधा चिदोक' पुनरित्‌स एत्या नो वाज्यभीषाड़ेतु नव्य: ॥। 


Rigveda, VII. 4. 8. 
We are also told 


थमश्वो नित्यम्‌पयाति यज्ञं प्रजावंतं स्वपत्यं क्षयं नः। 
स्वजन्मन! शेषसा वावृधानं ॥ 
Rigveda, VII; 1, 12. 
“By sacrifice which the steeds’ Lord ever visits, 
there make our dwelling rich in seed and offspring 
Increasing still with lineal successors.'' 


मा नो अग्रे$वीरते परा दा दुर्वाससे$मतये मा नो अस्य। 


मा नः क्षुधे मा रक्षस ऋतावो मा नो दमे मा वन आ जुहूर्थाः ॥ 
Rigveda, VII. 1. 19. 
‘‘ Give us not up, Agni, to want to heroes, to wretched clothes 
to need, to destitution. 
Yield us not, Holy one, to fiend or hunger; injure 
us not at home or in the forest.’’ 


इच्छत रेतो मिथस्तनूषु सं जानत स्वेदक्षेरमूरा: ॥ 
Rigveda, I. 68. 8. 


‘‘ Men yearn for children to prolong their line, and are 
not disappointed in their hope.” 


In these days of warfare a male issue was much valued. These 
prayers ® indicate this natural yearning of the Aryan mind of the age. 
Except in the texts quoted from the seventh Mandal, there is no 
indication of the fiction of adoption in the’ others. The texts of the 
seventh Mandal referred to above are the sayings of Rishi Vasishtha and 
it is significant that later on when adoption was undoubtedly in force it 
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was Vasishtha who purported to give us the detailed law regarding this 
institution. The Vedic texts however may not indicate anything 
more than the mere illegitimate issues. 

There is no satisfactory evidence of the prevalence, of Niyoga 
during this age. The numerous texts of the Rigveda on the other hand 
make its prevalence improbable; these Vedic Aryans were so zealous 
of issue born of their own loins. The explanations given ‘of an 
inference drawn from the passage को af aaar वियवेव देवरं wa न योषा 
कृणृते सधस्थ आ। found in the tenth Mandal of the Rigveda, Rik 2 
of Sukta 40, are not well founded. 

| These Aryans of the Rigveda always desire to have sons born of 
their own body and the possession of such a son alone was looked upon 
as praiseworthy. When they have no son they rather look to their 
daughters for the continuance of the family. 
adha ईहितुरनप्त्यं «zzi ऋतस्य दीधिति सवयंन्‌ | 
पिता यत्र दुहितुः सेकम्‌ जन्त्सं शग्म्येन मनसा दधन्वे ॥ 
Rigveda, 1I. 31. 1 
न जामये तान्वो रिक्थमारेक्चकार गर्भ सनितुनिधान | 
यदी मातरो जनयंत वह्िमन्यः कर्ता सुकृतोरन्य क्‌ धन्‌ । 
Rigveda, IIT. 31. 2. 
Wise, teaching, following the thought of Order, the 
sonless gained a grandson from his daughter. 
Fain, as a sire, to see his child prolific, he sped 
to meet her with an eager spirit. 
The son left not his portion to the brother, he made 
a home to hold him who should gain it. 
What time his Parents give the Priest his being, 
of the good pair one acted, one promoted. 


The sonless father according to Sayana, stipulates that his 
daughters' son, his grandson, shall be his son, a mode of affiliation 
recognised by law, and relying on an heir thus obtained, and one who 
can perform his funeral rites, he is satisfied. 

It has already been noticed how difficult it is to give the exact 
legal relations between father and son during this age. It seems, a 
father had an absolute power of life and death over his children. He 
had an absolute control over those belonging to his family and had a 
right to exclusive user of his children. An injury to them would 
perhaps be an injury to the father: 


शरो वा शूरं वनते शरीरैस्तनूरुचा तरुषि यत्कृण्वेते | 
तोके वा गोष्‌. तनये थदप्सु वि क्रंदसी उर्वरासु ब्रवते ॥ 
Rigveda, VI. 95. 4. 
A son’s acquisition, it seems, belonged to the father. At least 
we are told : 
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उप मा श्यावाः स्वनयेन दत्ता वधूमंतो दश रथासो ATA: । 
षष्टिः सह्रमन्‌_ गव्यमागात्‌ सनतूकक्षीवॉ अभिपित्वे अह्नां ॥ 
Rigveda, I. 126. 8. 
It was, however, the duty of the father to maintain his children : 
तोक॑ पृष्येम तनयं शतं fear: | 
Rigveda, 1. 64, 14. 
lt seems pretty certain that a part of the domestic religion of 
these Aryans was ancestor worship. One of the first rules of this 
worship seems to have been that it could be offered by each family 
only to those deceased persons who belonged to it by blood.*’ 

Besides sons there were certainly others who were under the 
control of the father. A daughter was under her father’s control so 
long as she would remain unmarried. Her marriage would transfer 
her to her husband’s family. 

प्र त्वा मुंचामि वरुणस्य पाशाद्येन त्वाबध्नात्सविता सुशेवः। 
ऋतस्य योनौ सुकृतस्य लोकेऽरिष्टां त्वा सह पत्या दधामि ॥ 
Rigveda, X. Bb. 24, 

‘‘ Now from the noose of Varuna I free thee, wherewith 

Most Blessed Savitar hath bound thee. 

In law’s seat, to the world of virtuous action, 1 give 
thee up uninjured with thy consort.’ 
Hence and not thence I send thee free: 
प्रेतो मुंचामि नामुतः सुबद्धाममृतेस्करं | 
Rigveda, X. 85, 25. 

I make thee firmly fettered there?” Daughters would sometimes 
remain unmarried throughout their life and would remain under their 
father’s potestas. In such a case after the death of her father she 
should come under the control of her brother, if any, provided the 
brother undertook to maintain her. Otherwise perhaps she would be 
her own mistress. Perpetual tutelage of woman is of later origin. 

The Vedic literature does not throw any light on the views, if any 
of the Vedic legal philospphers as to the fundamental bases of rights 
cf property. The terms used to denote ' property property right ’ 
or ' wealth ' do not throw any light in this respect. We have the word 
qfa used in the Vedas in connection with land in expressions like 


उब्बेरपति, क्षेत्रस्य पति । 
We have :-- 
क्षेत्रस्य पतिना वयं हितेनेव जयामसि। 


गामश्वं पोषयित्न्वा स नो enfe ॥ 
Rigveda, IV. 57. 1. 
'* We through the Master of the Field, even as 
through a friend, obtain 
What nourisheth our kine and steeds. In 
such may he be good to us.” 
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क्षेत्रस्य पते मधुमंतमूमि Safa पयो अस्मासु धुक्ष्व । 
Waeqd घृतमिव सुपूतमृतस्य नः पतयो मृड़यंतु ॥ 
Rigveda, IV. 57. 2. 
“As the cow yieldeth milk, pour for us freely, Lord of the Field, the 
wave that beareth sweetness, 
Distilling meath, well-purified like butter, and let the Lords of Holy 
Law be gracious.’ 
मधुमती रोषधीर्याव आपो मधुमन्नो भवत्वंतरिक्ष | 
क्षेत्रस्य पतिमंधमान्नो अस्त्वरिष्यंतो अन्वेनं चरेम ।। 
Rigveda, IV. 57. 3. 
'' Sweet be the plants for us, the heavens, the waters, and full of sweets 
for us be air's mid-region, 
May the Field's Lord for us be full of sweetness and may we follow 
after him uninjured."' 
शं नो देव: सविता त्रायमाणः RP नो भवंतूषसो विभाती: । 
शं नः पजेन्यो भवतु प्रजाभ्यः शं न' क्षेत्रस्य पतिरस्तु TA: ।। 
, Rigveda, VIT. 35. 10. 
ü Prosper us Savitar, the God who rescues, and let the radiant 
Mornings be propitious. 
Auspicious to all creatures be Parjanya, auspicious be the Field’s 
benign protector.'' 
आ याहीम इंदवोष्श्वपते गोपत sata | 


सोमं सोमपते पिब। 
Rigveda, VIII. 21. 3. 


‘‘ Come hither, for the drops are here, O Lord of corn-lunds, Lord of 
horses, Lord of kine : 
Drink thou the Soma, Soma’s Lord !'' 
देव्या होतारा प्रथमा पुरोहित ऋतस्य पंथामन्वेमि साधुया | 
क्षेत्रस्य पति प्रतिवेशमीमहे विश्वान्देवाँ अमृताँ अप्रयुच्छतः || 
Rigveda, X. 66. 18. 
“I follow with success upon the path of law the two celestial 
Hotars, Priests of oldest time. 
We pray to him who dwelleth near, Guard of the Field; to all 
Immortal Gods who never are remiss.” 
We have similar expressions in the Atharvaveda also : 
नमः सनिम्नसाक्षेभ्यो नमः संदेश्येभ्य:। 
नमः क्षेत्रस्य पतये वीरुत्क्षेत्रियनाशन्यप क्षेत्रिथमुच्छतु ॥ 
Atharvaveda, 2. 8. b. 
द्यावापृथिवी उर्वन्तरिक्षं क्षेत्रस्य पत्नप्ररुगायोऱ्भ त: । 
उतान्तरिक्षमुरु वातगोपं त इह तप्यन्तां मयि तप्यमाने॥ 
Atharvaveda, 2, 12. 1. 
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The word qfẹ is derived from the root ‘qq’: arasfa: This derivation 
of the word indicates that originally its implication was duty to protect, 
to maintain. If it means anv power of control or domination that is 
pan enabling पति to discharge his duty to protect, to maintain, to 
guard. 


Later on we find the word स्वामी also to mean ownership. This 
word is derived from ‘eq’and it scems to imply extension of personality 
to material objecta. 


During the Sutra period we are given legitimate methods of acqui- 
sition of property. But beyond this there is no conscious thinking 
about the rational bases of the property right. 


In the Mitakshara for the first time we meet with some discussion 
of such a rational basis. Vijnaneswara, while giving the rules of 
inheritance, takes up the question—what is property : तत्र स्वत्वमेव arafa- 
रूप्यते: “ Under this head of discussion property right itself is neces- 
sarily explained." He formulates the question to be discussed thus: 
कि शास्त्रेकसमधिगम्यं स्वत्वमृत प्रमाणान्तरसमधिगम्यमितिः-- `` Whether property 
be deduced from the sacred institutes alone, or from other (and 
temporal) proof.” 

The discussion that follows reads thus : 

तत्र शास्त्रेकसमधिगम्यमिति तावद्युक्तं गौतमवचनात्‌। स्वामी ऋकथक्रयसम्बिभाग- 
परिग्रहाधिगमेष्‌ ब्राह्मणस्याधिक लब्धं क्षत्रियस्य विजितं निविष्ट वेश्यशूद्रयोरिति प्रमाणान्तरगम्य 
स्वत्वेनेदं वचनमर्थवत्‌ स्यात्‌ | तथा स्तेनातिदेशे मनु: योऽदत्तादायिनोहस्ताल्लिप्सेत ब्राह्मणोधनम्‌ | 
याजनाध्यापनेनापि यथा स्तेनस्तथेव स इत्यदत्तादायिनः सकाशात्‌ याजनादि कारणेन द्रव्यमजयतां 
दण्डविधानमन्‌पपन्नं स्यात्‌ स्वत्वस्य लौकिकत्वे। अपिच। लौकिकं चेत्‌ स्वत्वं मम स्वमपहृत- 
मनेनेति न ब्रूयात्‌। अपहतुरेव स्वत्वादथान्यस्य स्वं तेनापहृतमिति aed: स्वम्‌। एवं 
तहि सुवर्णरजतादिस्वरूपवदस्य वा स्वभन्यस्थ वा स्वमिति संशयो न स्यात्‌ तस्माच्छास्त्रेक- 
समधिगम्य स्वत्वमिति | 

अत्रोच्यते। लौकिकमेव स्वत्वं लौकिकार्थक्रिप्रासावनत्वात्‌। ब्रीह्मादिवत्‌। आहव- 
नीयादिनां हि शास्त्रगम्यानां न लोरकिकक्रियासाधनमस्ति । 

नन्वाहवनीयादीनामपि पाकादिसाधनत्वमस्त्येव। नेतत्‌ नहि तत्राहवनीयादिरूपेण 
पाकादिसाधनत्वं किन्तहि प्रत्यक्षादिपरिदृश्यमानाग्न्थादिरूपेण | 

xg तु सुवर्णादिरूपेण न क्रादिसाधनत्वमपि तु स्वत्वेनेव। नहि यस्य यत्स्वं न भवति 
तत्तस्य क्रयाद्यर्थक्रियां साधयति। अपिच प्रत्यन्तवासिनामप्यदृष्टशास्त्रव्यवहाराणां स्वत्व- 
व्यवहारो दृश्यते क्रयविक्रयादिदशेनात्‌। 

किञ्च नियतोपायक स्वत्वं लोकसिद्धमेवेति न्यायविदो मन्यन्ते तथाहि। 

लिप्सासूत्रे तृतीयवर्णके द्रव्याजेननियमानां क्रत्वर्थत्वे स्वत्वमेव न स्यात्‌ स्वत्वस्यालौकिक- 
त्वादिति पूर्वपक्षासम्भवमाशंक्य द्रव्याजेनस्य प्रतिग्रहादिना स्वत्वक्षाधनत्वं लोकसिद्धमिति qå- 


पक्षः सर्माथतो TENT | 
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नन्‌, द्रव्याजनस्य क्रत्वर्थत्वे स्वमेव न भवतीति याग एवं न सम्वत्तते। प्रलपितमिदं केनापि 
aia स्वत्वं नापादयतीति विप्रतिषिद्धमिति वदता तथा सिद्धान्तेऽपि स्वत्वस्य लौकिकत्वम ङ्गी- 
कृत्येव विचारप्रयोजनमुक्तम्‌ | 

अतो नियमातिक्रमः पुरुषस्य न क्रतोरिति । अस्य चार्थ एवं विवृतः। यथा द्रव्यार्जन- 
नियमानां क्रत्वर्थत्वं तदा निथमाजितेनैव द्रव्येण क्रतुसिद्धिः। नियमातित्रमाजितेन द्रव्येण न 
ऋतुसिद्धिरिति न पुरुषस्य नियमातिक्रमदोषः quus । 

सिद्धान्ते तु अर्जननियमस्य पुरुषाथत्वात्तदतित्रमेणाजितेनापि द्रव्येण क्रतुसिद्विर्भवति। 
पुरुषस्येव नियमातिक्रमाद्दोष इति नियमातिक्रमाजितस्यापि स्वत्वमङ्गीकृतम्‌। अन्यथा क्रतु- 
सिद्धप्रभावान्न चैतावता चौर्यादि प्राप्तस्यापि स्वत्बं स्यादिति मन्तव्यम्‌। लोके तत्र स्वत्व- 
प्रसिद्धभावाद्व्यवहारविसम्बादात्‌ | 

एवं प्रतिग्रहाद्यपायके स्वत्वे लौकिके स्थिते ब्राह्मणस्य प्रतिग्रहादय उपायाः। क्षत्रियस्य 
विजितादय उपायाः वैश्यस्य कृष्यादयः शूद्रस्य शुश्रूषादय इत्यदृष्टार्थानियमा'। ऋकथादयस्तु 
सरवंसाधारणाः। स्वामी ऋकथ्‌ त्रयसम्विभागपरिग्रहाधिगमेष्वित्यृवताः i 

तेत्रा प्रतिबन्धोदायोरिक्‌्थम्‌। क्रयः प्रसिद्ध: । सम्बिभागः सप्रतिबन्धोदायः। परि- 
ग्रहोनन्यपूर्वेस्य जलतृणकाष्ठादेः स्वीकारः। अधिगमोनिध्यादेः प्राप्तिः। एतेषु निमित्तेषु 
स्वत्‌सु स्वामी भवति। ज्ञातेष्‌ ज्ञायते स्वामी। ब्राह्मणस्याधिकं लब्धमिति ब्राह्मणस्य प्रति- 
ग्रहादिना यल्लब्धं तदधिकमसाधारणम्‌ । क्षत्रियस्य विजितमित्यत्राधिकमित्यन्‌वत्तेते क्षत्रियस्य 
विजयदण्डादि लब्धमसाधारणम्‌ | 

निविष्ट वेश्यशूद्रयोरिति। अत्राप्यधिकमित्यन्‌वत्तेते वेश्यस्य कृषिगोरक्षादिलब्धन्निविष्ट- 
न्तदसाधारणं शूद्रस्य द्विजश श्रुपादिना भृतिरूपेण यल्लब्धन्तदसाधारणमेवमन्‌ लोमजानाम्प्रति- 
लोमजानाच्च लोकप्रसिद्धेषु स्वत्वहेतुषु यच्चसाधारणमुक्तं सूतानामहQ्वसारथ्यमित्यादि तत्सवं 
निविष्टशब्देनोच्यते सर्वस्यापि भृतिरूपत्वात्‌। निर्वेशोभृतिभोगयोरिति त्रिकाण्डीस्मरणात्‌। 
तत्तदसाधारणं वेदितव्यम्‌ यदपि पत्नीदुहितरश्चेत्यादि स्मरणम्‌ तत्रापि स्वामिसम्बन्धितया 
बहुषु दाथविभागितया प्राप्तेषु लोकप्रसिद्धेऽपि स्वत्वे व्यामोहनिवृत्यर्थं स्मरणमिति सरवंमनवद्यम्‌ | 
यदपि मम स्वमनेनापहृतमिति न ब्रूयात्‌ स्वत्वस्य लौकिकत्वं इति तदप्थसत्‌। स्वत्वहेतुभूत- 
क्रयादि सन्देहात्‌ स्वत्वसन्देहोपपत्तः विचारप्रयोजनन्तु || 

यद्गहितेनाजेयन्ति कर्मणा ब्राह्मणोधनं। 
तस्योत्सर्गण शुध्यन्ति जप्येन तपसैव fW 

शास्त्रेकसमेधिगम्ये स्वत्वे गहितेनासत्‌ प्रतिग्रहवाणिज्यादिना लब्धस्य स्वत्वमेव नास्तीति 
तत्‌ पुत्राणान्तदविभाज्यमेव। यदा तु स्वत्वं लौकिक तदाऽसतप्रतिग्रहादिना लब्धस्यापि स्वत्वात्‌ 
ततृपुत्राणान्तद्विभाज्यमेव तस्योत्सगेंण शुध्यन्तीति ध्रायर्चित्तमर्जेयितुरेव तत्पुत्रादीनान्तु 
दायत्वेन स्वमिति न तेषां दोषसम्बन्धः॥ 

सप्तवित्तागमाधर्म्यादायोलाभः क्रयोजयः। 
प्रयोगः कर्मयोगश्च सतुप्रतिग्रह एव चेति मनुस्मरणात्‌ ॥ 
(It is alleged, that) the inferring of property from the sacred code 


alone is right, on account of the text of Gautama: '' An owner is by 
inheritance, purchase, partition, seizure, or finding. Acceptance is for 


39—1858 B. 
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a Brahmana an additional mode; conquest for a Kshatriya; gain for a 
Vaisya or Sudra.’’ For, if property were deducible from other proof, 
this text would not be pertinent. So the precept (“A Brahmana, 
who seeks to obtain any thing, even bv sacrificing or by instructing, 
from the hand of a man, who had taken what was not given to him, 
is considered precisely as a thief ’’;) which directs the punishment of 
such as obtain valuables, bv officiating at religious rites, or by other 
similar means, from a wrongdoer who has taken what was not given 
to him, would be irrelevant if property were temporal. Moreover, 
were property a worldly matter, one could not say '' My property has 
been wrongfully taken by him ’’; for it would belong to the taker. Or, 
Gf it be objected that) the property of another was seized by this man, 
and it therefore does not become the property of the usurper; (the 
answer is, then no doubt could exist, whether it appertain to one or 
to the other, any more than in regard to the species, whether gold, 
silver, or the like. ‘Therefore property is a result of holy institutes 
exclusively. 

To this the answer is, property 1s temporal only, for it effects 
transactions relative to worldly purposes, just as rice or similar sub- 
stances do; but the consecrated fire and the like, deducible from the 
sacred institutes, do not give effect to actions relative to secular purposes. 
(It is asked) does not a consecrated fire effect the boiling of food; and 
50, of the rest? (The answer is) No; for it is not as such, that the 
consecrated flame operates the boiling of food; but as a fire perceptible 
to the senses; and so, in other cases. But, here, it is not through its 
visible form, either gold or the like, that the purchase of a thing is 
effected, but through property only. That, which is not a person’s 
property in a thing, does not give effect to his transfer of it by sale or 
the like. Besides, the use of property is seen also among inhabitants 
of barbarous countries, who are unacquainted with the practice directed 
in the sacred code: for purchase, sale, and similar transactions are 
remarked among them. 

Moreover, such as are conversant with the science of reasoning, 
deem regulated means of acquisition a matter of popular recognition. 
In the third clause of the Lipsa sutra, the venerable author has stated 
the adverse opinion, after (obviating) an objection to it, that, ““ if 
restrictions, relative to the acquisition of goods, regard the religious 
ceremony, there could be no property, since proprietary right is not 
temporal ''; (by showing, that) ‘‘ the efficacy of acceptance and other 
modes of acquisition in constituting proprietary right is a matter of 
popular recognition." Does it not follow, “if the mode of acquiring 
the goods concern the religious ceremony, there is no right of property, 
and consequently no celebration of a sacrifice?" (Answer) ' It is a 
blunder of any one who affirms that acquisition does not produce a 
proprietary right; since this is a contradiction in terms.” Accordingly, 
the author, having again acknowledged property to be a popular notion, 
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when he states the demonstrated doctrine, proceeds to explain the pur- 
pose of the disquisition m this manner, ‘‘ Therefore a breach of the 
restriction affects the person, not the religious ceremony ° : and the 
meaning of this passage is thus expounded, '' If restrictions, respecting 
the acquisition of chattels, regard the religious ceremony, its celebration 
would be perfect, with such property only, as was acquired consistently 
with those rules; and not so, if performed with wealth obtained by 
infringing them; and consequently, according to the adverse opinion, 
the fault would not affect the man, if he deviated from the rule : but, 
according to the demonstrated conclusion, since the restriction, regard- 
ing acquisitions, affects the person, the performance of the religious 
ceremony is complete, even with property acquired by a breach of the 
rule; and it is an offence on the part of a man, because, hoe has violated 
an obligatory rule." 1t is consequently acknowledged, that even what 
is gained by infringing restrictions, is property: because, otherwise 
ihere would be no completion of a religious ceremony. 

It should not be alleged, that even what is obtained by robbery 
and other nefarious means, would be property. For proprietary right 
in such instances is not recognized by the world; aud it disagrees with 
received practice. 

Thus, since property, obtained by acceptance or any other (suffi- 
cient) means, is established to be temporal; the acceptance of alms, 
as well as other (prescribed) modes for a Brahmana, conquest and 
similar means for a Kshatriva, husbandry and the like for a Vaisya, 
and service and the rest for a Sudra, are propounded as restrictions 
mtended for spiritual purposes; and inheritance and other modes are 
stated as means, common to all. '' An owner is by inheritance, pur- 
chase, partition, seizure or finding.” 

Unobstructed heritage is here denominated ‘ inheritance’. “ Pur- 
chase’ is well known. ‘Partition’ intends heritage subject to 
obstruction. ‘ Occupation’ or seizure is the appropriation of water, 
grass, wood and the like not previously appertaining to any other 
(person as owner). '' Finding is the discovery of a hidden treasure or 
the like. If these reasons exist, the person 1s owner." If thev take 
place, he becomes proprietor. Fora Brahmana, that, which is obtained 
by acceptance or the like, is ‘ additional’, not common (to all the 
tribes). ‘ Additional’ is understood in the subsequent sentence: ‘‘ for 
a Kshatriya, what is obtained by victory, or by amercement or the like, 
is peculiar.’’ In the next sentence, ‘ additional’ is again understood : 
'" what is gained or earned by agriculture, keeping of cattle (traffic), 
and so forth, is for a Vaisya peculiar; and so is, for a Sudra, that which 
is earned in the form of wages, by obedience to the regenerate and bv 
similar means.” Thus likewise, among the various causes of property 
which are familiar to mankind, whatever has been stated as peculiar 
to certain mixed classes in the direct or inverse order of the tribes (as 
the driving of horses, which is the profession of the Sutas, and so forth), 
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is indicated by the word ' earned ' (nirvishta); for all such acquisitions 
assume the form of wages or hire; aud the noun (nirvesa) is exhibited 
in the Tricandi as signifying wages. 

As for the precept respecting the succession of the widow and the 
daughters, etc., the declaration (of the order of succession), even in that 
text is intended to prevent mistake (although the right of property be 
a matter familiar to the world), where many persons might (but for the 
declaration) be supposed entitled to share the heritage by reason of their 
affinity to the late owner. The whole is therefore unexceptionable. 

As for the remark, that, if property were temporal, it could not 
be said ‘‘ my property has been taken away by him "; that is not 
accurate, for a doubt respecting the proprietary right does arise through 
a doubt concerning the purchase, or other transaction, which is the 
cause of that right. 

The purpose of the preceding disquisition is this. A text expresses 
'" When Brahmanas have acquired wealth by a blamable act, they are 
cleared by the abandonment of if, with praver and rigid austerity.” 
Now, if property be deducible only from sacred ordinances, that which 
has been obtained by accepting presents from an improper person, or 
by other means which are reprobated, would not be property, and conse- 
quently would not be partible among sons. But if it be a worldly 
matter, then even what is obtained by such means, is property, and 
may be divided among heirs; and the atonement abovementioned 
regards the acquirer only : but sons have the right by inheritance, and 
therefore no blame attaches to them, since Manu declares ‘‘ There are 
seven virtuous means of acquiring property, viz., inheritance, ete.” 


The theory of Vijnancshwara, it must be said, confuses the 
rational basis of property with its historical origm. The basis of pro- 
perty right must be an idea, a principle and not simply a fact, as occu- 
pancy or partition. In the opmion of Vijnaneshwara private property 
is based upon the consensus of the components of society. This 
consent, express or Implied, is a fact. 

The natural-law theories of property, of which Grotius and 
Pufendorf were the chief exponents, built up a complete svstem of 
natural rights of property upon a postulated original division by agree- 
ment or a subsequent discovery and occupation.” 

In order to explain why men abandoned the primitive commu- 
nity, the idea of a convention and contract is very often relied upon. 
But if we go back to the historic origin of property, we find no trace of 
such a contract. When we seek to derive a right from a fact, unless 
the reality of that fact is established, the right has no foundation. 


Kant and other metaphysical theorists do not maintain that such 
consent is a historic fact, but speak of it as‘a juristic necessity. Kant 
answers the question by a metaphysical version of the occupation theory 
of the eighteenth century. He holds that specification creates a 


HINDU LAW DURING THE PERIOD OF THE RIGVEDA 309 


provisional ownership, which only becomes final by the consent of all 
the members of society. 

Property according to Kant, lies not only in physical possession 
but in intellectual possession, because the ‘ mine’ by right is, accord- 
ing to him, so inherent in me that its use by another without my 
consent harms me even when 1 have not the physical possession of it. 

Hegel gets rid of the idea of occupation by treating property as a 
realization of the idea of liberty. Property he says, '' makes objective 
my personal individual will." A person must give to his freedom an 
external sphere, in order that he may reach the completeness implied in 
the idea. 

1t will be interesting to remember in this connection that modern 
jurists like Hobbes, Montesquieu, Bentham and Comte make positive 
law the base of property without troubling themselves with the questions 
whether positive law, in its recognition of private property, conforms 
or not to reason and justice. 

It will not be out of place here to remind yon of the various 
modern theories of property right. 

Property, says Miraglia, is the greatest right, the plena polestas 
in re. li is a general, if not absolute, power over objects, and at least 
it comprchends the greatest number of rights including possession, 
acquisition, enjoyment and disposition. 

Man must attain his ultimate end, and therefore he expands his 
activitv and binds and subjects to himself external things and makes 
agreements with other men for the reciprocal preservation of necessary 
and useful objects. From the expansion of his personal activity are 
derived property and personal rights. Fundamentally it is nothing 
more or less than freedom applied to things; it is the dress and 
investiture of individuals and is as inviolable as the person. Hegel 
thinks that a person has his external existence in property. According 
to Trendelenburg property is the result of victory of mind over matter: 
it is the instrument of the person. ‘‘ Things, in the power of man, 
become animated means for the purposes which they may serve, and, 
ceasing to be impersonal, represent the determination of the will.’’ 
Rosmini asserts that the common character of all property is due to the 
connection of an object with the personal principle. The connection 
is duplicate, both physical and moral. The concrete connection lies in 
the suitability of its occupancy for the attainment of some end, and the 
poral connection is shown by the act of intellect by which we conceive 
a thing as useful to us, free and capable of being occupied. According 
to Cousin property is the condition of personal dignity. 

According to these, philosophers man has a primal property in his 
person and power. From his person and power all others are derived. 


While the positivists like Spencer base their theory of property 
on a deduction from a fundamental ' law of equal freedom ' verified by 
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cbservation of the facts of primitive society, the historical jurists have 
maintained their theory on the basis of two propositions : | (D The 
conception of private property, like the conception of individual 
personality, has had slow but steady development from the beginnings 
of Taw; (2) individual ownership has grown out of group rights just as 
individual interests of personality have been disentangled gradually 
from group interests. 

Thus property, accordmg to some sociologists, is primarily and 
essentially a group affair. While in its correlative and complementary 
aspect property is a power enjoyed by persons, and a function essential 
to the completion of personality, in its origin, its force, its continuance 
as property it is chiefly an exercise of group energy. 

Certain economists like Roscher, Mill and Seneuil think that 
without property there would be no stimulus to labour or saving. 
Wagner calls this system the economic theory of nature. The 
‘ natural-economical ’ theory has the great advantage that by basing 
property on general utility, it allows of successive Improvements in 
existing institutions consonant with new wants and technical advances. 

Those who regard property as a natural right derive their inspira- 
tion from Fichte’s excellent work on the French Revolution. ‘‘ The 
transformation (bildung) of materials by our own efforts is the true 
juridical basis of property, and the only natural one.” 

The same theory is explained more completely by Ahrens in his 
manual on natural law (Nalurrecht). For every man property is a 
condition of his existence and development. 16 is bascd on the actual 
nature of man, and should therefore be regarded: as an original, absolute 
right which is not the result of any outward act, such as occupation, 
labour or contract. The right springing directly from human nature, 
the title of being a man is sufficient to confer a right of property. 

Although this natural right to property is absolute, their form is 
modified, because man, the subject of rights, changes. What is the 
hest form of property at any given moment we can only learn from 
the study of man's nature, of his wants and sentiments and the ordinary 
consequences of his acts. So long as man knew of no means of subsis- 
tence but the chase, pasturage or agriculture, his patrimony was a 
share in the soil, a part of the ‘allmend’. In the middle ages, in the 
towns, where industry was developed and organized, it was a place in 
the corporation with a share in the ownership of all that belonged to 
this community. The equalizing movement, which agitates modern 
society so profoundly. will probably end in obtaining new recognition 
of the natural right of property, and even a guarantee for its exercise, 
by means of institutions in harmony with the existing necessities of 
industrv and the prescriptions of sovereign justice. 

Renner’s main concern is to show how the legal institution of 
ownership which was adequate and just in a society where property, 
work and use in the economic substrate coincided, came 10 fulfil an 
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entirely different function in the capitalist age. In fact, according to 
Renner, ownership has ceased to be what it was. While remaining, 
in legal form, an institution of private law implying the total power 
of doing with the thing what one likes, it has in fact become an insti- 
tution of public law, and its main functions are exercised bv comple- 
mentary legal institutions, developed from the law of obligations. 

The law eventually takes aecount of this change of function by 
giving property an increasingly public law character. Renner asks 
socialists to abandon their passive attitude towards the law and to create 
the legal norms which adequately express the trend of social development. 

Indeed, today there is a very clear sense abroad that the individual 
is not the end but the means; that the individual is only a wheel of a 
huge mechanisin, the body social; and that his only reason to exist 
is the part which he performs in the labour of society. The indivi- 
dualistic system of property is vanishing because it was developed 
solely to protect the application of wealth to individual interests, and 
therefore was useless in protecting its application to collective purposes. 

The individualistic system scems to be in open opposition to the 
temper of the modern conscience. In modern life, where a deep and 
well-defined consciousness of social interdependence has become domni- 
nant, liberty bas been transformed into a duty of the individual to 
employ his physical, intellectual and moral forces to curich this inter- 
dependence. In just the same way property has become for its 
possessor an objective duty or obligation to employ his wealth to support 
and enlarge social interdependence. Property is no longer a subjective 
right of the owner; it is the social function of the possessor of wealth. 
Indeed, functionless propertv, as Tawney points out, is the greatest 
enemy of the legitimate property itself. lt is the parasite which kills 
the organism that produced it. 

The institution of private property must be emancipated from the 
moribund legal abstractions of the eighteenth century. It must cease 
to be a dead juridical entity and serve the needs of a progressive society 
without surrendering its economic or ethical value. The fact that pro- 
perty is primarily a social trust creates a constant need for correlating 
the laws that govern the right of property and the human values it 18 
designed to serve. 

In primitive times the laws of ownership are the main or sole 
instrument of maintaining the integrity of the family group. 

During the period under our consideration the attention of the 
law is concentrated upon family and village ownership. 


सहस्रदा ग्रामणीर्मा रिषन्मनुः सूर्यणास्य यंतमानेतु दक्षिणा | 


सावणंदेंवा: प्र तिरंत्वाय्‌ यंस्मित्नश्रांता असनाम वाजं d 
Rigveda, X. 62, 11, 


दक्षिणावान्‌प्रथमो हृत एति दक्षिणावान्‌ग्रमणीरग्रमेति । 


तमेव मन्ये नपति जनानां यः प्रथमो दक्षिणामाविवाय ।। 
Rigveda, X. 107. 8. 
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अधा fe faedreatsfa प्रियो नो afafa: 
रण्वः पुरीव जूर्यः सून्‌न त्रययाय्यः ॥ 

Rigveda, VI. 2, 7. 
qaga) सदमिद्धह्यस्मे भूरि तोकाय तनयाथ Tea: | 


पूर्वीरिषो बृहतीरारे अघा अस्मे भद्रा सौश्रवसानि संतु ॥ 
Rigveda, VI. 1, 12. 


In spite of this the individual ownership of those things which 
are needed for the sustenance of physical life becomes increasingly 
recognized. 

Tt is not in respect of every physical object that, at any given 
time, the law cares to exercise the control and to prescribe rules and 
conditions of appropriation. 

These Vedic Aryans recognize ownership in all their movable 
necessaries of life. We are also told of contest for seed, offspring, 
waters, kine and corn-lands : 

शूरो वा शूरं वनते शरोरेस्तनूरूचा तरुषि यत्कृण्वेते | 
तोके वा गोष्‌ तनये यदप्सु fa क्रंदसी उर्वरासु ब्रवैते i 
Rigveda, VI. 25, 4. 
“ With strength of limb the hero slays the hero, when bright in arms 
they range them for the combat. 
When two opposing hosts contend in battle for seed and offspring, 
waters, kine, or corn-lands." 

The history of property is indeed in the last analysis the history 
of human nature itself. This must be so if ''property is freedom 
applied to things "' 

We have seen how our Vedic philosophers, particularly Prajapati 
Paramesthin and the author of the Brihadaranyakopanishad ,°* con- 
ceived of evolution as from the simple through the complex to the unified 
harmony. They observed that in all manifestations of human activity 
progress is the divergence fiom the simple to the complex, from form- 
less homogeneity to varied heterogeneity, accompanied by the greatest 
similarity and profound correlations of parts and by 8 constantly 
increasing perfection of attributes. Indeed the ancient philosophers of 
other countries also were of the same opinion. They too like our Praja- 
pati Paramesthin, expressed this by saying that “ from the one and 
from the whole, before the existence of any sub-divisions of the great 
unit, there came a division and separation of the parts which trend to 
develop into one distinct and concrete unit or whole developed to its 
fullness °. “ At first the human community was one m which the 
individual was only a part and instrument; then he developed concrete 
individuality, trying to free himself from society, and tends to reach 
a rational harmony between his particular determination and the 


gocial.’’ 9* 
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Property, we are told, goes through the same phases, being at 
first collective, it becomes individual and egoistic and finally tends to 
take its place in society and the State.* 

The collective property of the ancient days is not the’ effect of a 
sense of justice or an instinctive affirmation of the natural rights of 
man and the conception of equality. It is the consequence of two 
hecessities—one a natural development, the other a product of the 
social state. 

| In those days when the greatest part of the earth’s surface was 
neither cultivated nor cultivable by the then imperfect methods of 
farming, possession of land could not have occupied much of the acti- 
vities of man. Common pasture was all that man during pastoral 
age cared for. 

These Vedic Aryans had the term गव्यूती: for pasture land : 

परा मे यंति धीतयो गावो न गव्यृतीरन्‌। इच्छंतीरुरुचक्षसं || 
Rigveda, I. 25. 16, 
'" Yearning for the wide-seeing One, my thoughts move onward unto 
him, 
As kine unto the pastures move.’ 
आ नो मित्रावरुणा घुतेगत्यृतिमुक्षतं। मध्वा रजांसि सुक्रतू || 
Rigveda, 111. 62. 16. 
“May Mitra-Varuna, sapient Pair, bedew our pasturage with oll, 
With meath the regions of the air.” 
ता वामेषे रथानामुर्वी गव्यूतिमेषां। रातहवस्य सुष्टुति दधक्स्तोर्ममंनामहे ।। 
Rigveda, ४. 66. 3. 
'" Therefore we praise you that your cars may travel far in front of 
ours— 
You who accept the eulogy of Raatahavya with his hymns.” 
अंतिवामा दूरे अमित्रम्‌ ज्छोवी गव्यूतिमभयं कृधी नः। 


यावय द्वेष आ भरा वसूनि चोदय राधो गृणते मघोनि ॥ 
° Rigveda, VII. 77. 4. 
" Draw nigh with wealth and dawn away the foeman : prepare for us 
wide pasture free from danger. 
Drive away those who hate us, bring us riches: pour bounty, opulent 
Lady, on the singer.” 
अगव्यूति क्षेत्रमागन्म देवा उर्वी सती भूमिरंहरणाभूत्‌ | 
बृहस्पते प्र चिकितूसा गविष्टावित्था सते जरित्र इंद्र पंथां॥ 
Rigveda, VI. 47. 20. 
' Gods, we have reached a country void of pasture: the land though 
spacious, was too small to hold us. mE 
Brihaspati, provide in war for cattle; find a path, Indra, for this faith- 
ful singer.” 
40—1868 B, 
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यमो नो गातुं प्रथमो विवेद नेषा गव्यूतिरपभतंवा उ। 


यत्रा नः पूर्वे पितरः परेय्‌ रेणा जज्ञानाः पथ्या अन्‌ स्वाः ।। 
Rigveda, X. 14. 2. 


. 
“ Yama, first found for us a place to dwell in: this pasture never can 
be taken from us. | 
Men born on earth tread their own paths that lead them whither our 
ancient Fathers have departed.” 


मा नो रक्ष आ वेशीदाघृणीवसो मा यातुर्यातुमावतां । 


परोगव्य्‌ त्यनिरामप क्षधमग्न सेध रक्षस्विनः i 
Rigveda, VIII. 60. 20. 
“Let no fiend come among us. O thou rich in light, no spells those 
who deal in spells. 
To distant pastures drive faint hunger: far away, 
O Agni, chase the demons’ friends.” 
प्र बाहवा सिसृतं जीवसे न आ नो गव्य्‌तिम्‌क्षतं घृतेन | 
आ नो जने श्रवयतं य्‌ वाना श्रृतं मे मित्रावरुणा हवेमा ॥ 
Rigveda, VII. 63. 5. 
Stretch forth your arms and let our lives be lengthened : with: fatness 
dew the pastures of our cattle. 
Ye Youthful, make ns famed among the people: hear, Mitra-Varuna, 
these mine invocations.’ 
आ नो मित्रावशणा हव्यजुष्टि घुतगव्य्‌तिमृक्षतमिडाभिः ! 
प्रति वामत्र वरमा जनाय पृणीतम्‌ दनो दिव्यस्य चारोः ॥ 
Rigveda, VIT. 6, 4. 
'' Come, taste our offering, Varuna and Mitra: bedew our pasture 
with sweet food and fatness. 
Pour down in plenty here upon the people the choicest of your fair 
celestial water." 
ता सुदेवाय दाशुषे सुमेधामवितारिणीं । घृतगंव्यूतिमक्षतं ॥ 
j Rigveda, VIIL. b. 6. 
“So for devout Sudeva dew with fatness his unfailing mead, 
And make it rich for sacrifice.’ 

It was with the gradual development of agrarian communities 
that land was more and more valued. In order to make it useful for 
the purpose of cultivation great cost and labour became necessary : 
The value of the possession of land thus was the offspring of economic 
thought." Agricultural land is felt not to be a pure gift of God. 
These Arvans become more and more conscious of the fact that land 
only attains its value when man applies his own activity thereto in 
ploughing, fertilizing, cultivating and making it a productive agent. 

The conception of ownership carries with it a legally supported 
claim to the exclusive use of the thing at least during the lifetime of 
the owner. 
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The Vedic Aryans also claim a capacity of transferring their right 
to another by sale, gift or otherwise. Gift is frequently praised. 

One of the modes in which the right of ownership is recognized 
by these Aryans as accruing is possession. It must be possession of a 
thing not already belonging to any one else. 

Man has an inherent right to extend his activity over external 
things for the attainment of his objects. Tndeed this is the result of 
the spontaneous activity which looks to the procuring of nourishment, 
common alike to animals and men, and which seeks the things necessary 
and useful to the existence of the individual and the social body. Of 
course, such activity with man assumes a character different from that 
with other animals. In other animals acquisitive functions are con- 
fined within certain bounds and '' are always limited to the sphere of 
instinct and the mechanical associations of desire and satisfaction, and 
lead to the temporary possession of the object: in man, mind, which 
desires everything, and the principle of its autonomy eontrol such func- 
tions, and they make for ownership and property." ‘‘ An animal can 
join itself to an object by a physical bond and can grieve for it if it is 
deprived of it, but is not able to create the moral bond, which distin- 
guishes property from possession.” 

These early Vedic Aryans founded such inherent right on divine 
gift. Gods, according to them, were the owners of all wealth and it 
was they who gave these to their worshippers : 

पुरूण्यग्ने पुरूधा त्वाथा वसूनि राजन्वसुता ते अझ्यां। 


पुरूणि हि त्वे पुरुवार संत्यग्ने वसु विधते राजनि त्वे ॥ 
Rigveda, V1. 1. 18. 


May I obtain much wealth in many places by love of thee and through 
thy grace. King Agni, j 
For i i 
for m thee, Bounteous One, in thee the Sovran, Agni. are manv boons 
for him who serves thee.” | 


कि ते कृण्वंति कीकटेष्‌ गावो नाशिरं दुहे न तपंति धमं । 


आ नो भर प्रमगंदस्य वेदो नैचाशाखं मघवन्रंधया नः || 
Rigveda ITI. 53. 14. 


~“ Among the Kikatas what do thy cattle? They pour no milkv draught. 
| they heat no caldron. 
Bring thou to us the Wealth of Pramaganda: give up to us, 
O Maghavan, the low-born."' 


Though this inherent right must be equal to all, the first 
inequality in this respect is justified by the relation in which the 
claimant Stands to the gods. "These Vedic Aryans deny this right to 
the ' Dasyus ' or the aborigines. All the wealth of the land belongs 
to the gods and as the Dasyus are godless, they cannot claim any pro- 
perty. The right to property is for the Aryans onlv. 
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Abstract equality of this inherent right to property must have 
been entrenched upon by the intervention of a fact as soon as such a 
fact was recognized as necessary to give birth to the juristic power over 
things. This intervening fact is acquisition. As the result of the 
intervention of this factum of acquisition acquired property makes its 
appearance introducing inequality in property rights. Recognition of 
this intervening fact finds clear expression during the Sutra period : 

“स्वामी क्ूकथक्रयसंविभागपरिग्रहाधिंगमेष'' । 


It is needless to point out that the recognized methods of acqui- 
sition are of two categories: some are original, and some, derivative. 
The original methods are ' appropriation ', ' accession ', ‘ confusion ' 
and ‘prescription’. aq, क्रय ete., are derivative methods. 

The conception of ownership carries with it a legally supported 
claim to the exclusive use of the thing at least during the lifetime of 
the owner. 

The Vedic Aryans also claim a capacity of transferring their right 
to another by sale, gift or otherwise. Gift is frequently praised. 

One of the modes in which the right of ownership is recognized 
by these Aryans as accruing is possession. It must be possession of a 
thing not already belonging to any one else. 

We have already seen that generally speaking only the father of 
a family may become an owner. The acquisition by others must be 
considered as his. It must be remembered how in those early days the 
means of acquisition must have been very difficult and complex. The 
relations established were hardly between individuals. These were 
mostly between organized social bodies, between the diverse commu- 
nities existing in the midst of the tribe. An individual in that age 
did not acquire rights and duties by himself but as the head of a 
society or family. 

The appropriation of a thing belonging to another will be theft 
punishable (with death perhaps) by the king." 

lt is the duty of a rich man to help the poor. Economic prin- 
ciple of much importance is involved in the doctrine. 

Members of the family could not as yet acquire anything as their 
own individual property. (Rigveda, 1. 126. 3.) 

But a father might give any of his sons property during his life- 
fime which would probably be that son's separate property at the time 
of the partition. 

Slaves were regarded as property. Impartible nature of a woman 
slave is mentioned in Gautama Sutra. 

It is difficult to determine exactly the law relating to land tenure 
during this age. There is ample indication in the Rigveda that these 
Vedic Aryans already took to agriculture. ' We are repeatedly told of 


कृषी (Krishi) अकृषीवल (Akrishibal), ploughing, and plough-lands in the 
Rigveda : 
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उतो स मह्यमिदुभिः षड्यक्तां अनसेषिधत्‌ । गोभिर्यवं न TE षत्‌ ॥ 
Rigveda, I. 28. 16. 
“ And may he duly bring to me the six, bound closely, through these 
drops, 
As one who ploughs with steers brings corn. 
तस्मिन्ना वेशणा गिरो य एकश्चषंणीनां । अन्‌ स्वधा थम॒प्यते ववं न चकृ TST ॥ 
Rigveda, I; 176. 3. 
'" Make our songs penetrate to him who is the Only One of men; 
For whom the sacred food is spread, as the steer ploughs the barley in.” 
अक्षेर्मा दीव्यः कृषिमित्‌कृषस्व वित्त रमस्व बहु मन्यमान' । 
तत्र गाव: कितव तत्र जाया तन्मे वि चष्टे सवितायमर्य:॥ 
Rigveda, X; 84. 18. 
‘‘ Play not with dice; no, cultivate thy corn-land. Enjoy the gain, and 
deem that wealth sufficient. 
‘Phere are thy cattle, there thy wife, O gambler. So this good Savitar 
himself hath told me.” 
कृषन्नितृफाल आशितं कृणोति यन्नध्वानमप व्‌ क्ते चरित्रे: । 
वदन्‌ ब्रह्मावदतो वनीयान्‌ पृणश्मापिरपृणंतमभि ष्यात्‌ ॥ 
Rigveda, X. 117. 7. 
“The ploughshare ploughing makes the food that feeds us, and with 
its feet cuts through the path it follows. 
Better the speaking than the silent Brahman: the liberal friend out- 
values him who gives not.” 
आंजनगन्धि सुरभि TATAHAN | प्राह मृगाणां मातरमरण्यानिमशंसिषं ॥ 
Rigveda, X. 146. 6. 


“Now have I praised the Forest Queen, sweet-scented, redolent of 
balm, 


The Mother of all sylvan things, who tills not but hath stores of food." 
यून ऊ ष्‌ नविष्टया quer पावका अभि सोभरे गिरा. गाय गा इव चकृ षत्‌ ॥ 
दशस्यंता मनवे पूर्व्यं दिवि यवं वृकेण HTT: | 
ता वामद्य सुमतिभिः शुभस्पती अश्विना प्र स्तुवीमहि॥ 
! Rigveda, VIXI. 20, 19 and 22. 6. 
" () Sobhari, with newest song sing out unto the vouthful purifying 
Bulls, 
Even as a plougher to his steers.” 
'' Ye with your plough, when favouring Manu with your help, ploughed 
the first harvest in the sky. 
As such will we exalt you, Lords of splendour, now, O Asvins, with 
our prayer and praise.” 
शुनं वाहाः शुनं नरः शुनं कृषतु लाज़ूलं। शुनं वरत्रा बध्यंतां शुनमष्ट्रामुदिगय ॥ 
Rigveda, IV. 57, 4. 
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“ Happily work our steers and men, may the plough furrow happily. 
Happily be the traces bound: happily may he ply the good.” 
शुनं न फाला fa कृषंतु भूमि शुनं कीनाशा अभि यंतु वाह: | 


शुनं पर्जन्यो मधुना पयोभिः शुनासीरा शुनमस्मासु धत्तं ॥ 
Rigveda, IV; 57. 8. 


" Happily let the shares turn up the ploughland. happily go the 
ploughers with the oxen. 
With meath and milk Parjanya make us happy. Grant us prosperity, 
Suna. and Sira.” 
यवं वुकेणाङ्विणा adas gadi मन्‌षाय दस्रा । 
अभि wq बकुरेणा धमंतोरु ज्योतिशचक्रथ्रार्याय U 
Rigveda, 1. 117. 21. 
“ Ploughing and sowing barley, O ye Asvins, milking out food for men. 
ye Wonder-Workers, 
Blasting away the Dasyu with vour trumpet ve gave far-spreading 
light unto the Arya." 
aad विकृषति। अन्नं वै कृषि रेतद्वाह अस्मिन्देवाः संस्करिष्यन्तः पुरस्तादन्नमदधृस्तथे- 


वास्मिक्नयमेतत्‌ संस्करिष्यन्‌ पुरस्तादन्नं दधाति ॥ 
Satapatha Brahmana, VII. 9. 2. 4. 


आ वां रथं दुहिता सूर्यस्य कार्ष्मेवातिष्ठदवंता जयंती । 
विशवे देवा अन्वमन्यंत हृद्भिः सम्‌ श्रिया नासत्या सचेथ ॥ 
Rigveda, 1. 116. 11. 
‘The Daughter of the Sun, vour car ascended, first reaching as it were 
the goal with coursers. 
All Deities within their hearts assented, and ve, Nasatyas are close 
linked with glory." 
असर्जि रथ्यो यथा पवित्रे चम्वोः qua काष्मंन्वाजी न्यक्रमीत्‌ ॥। 
Rigveda, IX. 36. 1. 
‘‘ Forth from the mortar. is the juice sent, like a car-horse, to the sieve : 
The Steed steps forward to the goal.” 
अध इवेतं कलशं गोभिरक्तं काष्मंन्ना वाञ्यक्रमीत्ससवान्‌ । 
आ हिम्विरे मनसा देवयंतः कक्षीवते शतहिमाय गोनां ।। 
Rigveda, IX. 74. 8. 
‘‘ Yea, to the Shining milk-anointed beaker, as tc his goal, hath 
stepped the conquering Courser, 
Pious-souled men have sent their gifts of cattle unto Kakhivan of the 
hundred winters." 
यस्य प्रस्वादसो गिर उपमश्रवसः पितु:।, क्षेत्र न रण्वमूच्‌ ष ।। 
Rigveda, Xz 33. 6. 
‘‘ The sire of Upamasravas, even him whose words were passing sweet, 
As a fair field to its lord.” 
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As has been pointed out by Professors Macdonell and Keith, 
cultivation of the soil seems to have been known to the Indians before 
they separated from the Jraniuns. It is, however, not without signi- 
ficance that the expressions for ploughing occur mainly in the first and 
tenth Mandals of the Rigveda and only rarely in the so-called family 
books. The word Krsi is found in the 8th Mandal twice. In the 
family books we find it only in the fourth Mandal. The word vikrs 
also occurs in the same sukta.'" In the Atharvaveda Prithi Vainya ia 
credited with the origination of ploughing,”! and even in the Rigveda 
the Asvins are spoken of as concerned with the sowing of grain by 
means of plough. In the later Samhitas and the Brahmanas plough- 
ing is repeatedly referred to." From the texts cited above it can 
hardly be denied that some importance was already attached to agri- 
culture even during this age. later on, however, there is clear proof 
of the importance attached to it. Jn the Panchavinsa Brahmana," 
the Vratyas are described as not cultivating the soil. 

The plough-land was called Urvara or Ksetra from the Rigveda '* 
uuward and must have gained much importance in the then economic 
life of the Vedic Indians so as to occupy the mind of the Vedic Poets. 

We are told: 

स हि wat न ared तुविष्वणिरप्नस्वतीषृवरास्विष्टनिरातंनास्विष्टनि: i 

आदडव्यान्याददियंज्ञस्य केतुरहं णा | 
अध स्मास्य हषषतो हृषीवतो विशवे जुषंत पंथां नरः शुभे न TAT 
Rigveda, I. 127. 6. 
‘‘ He, roaring very loudly like the Maruts’ host, in fertile cultivated 
fields adorable, in desert: spots adorable. 
Accepts and eats our offered gifts, ensign of sacrifice by desert; 
So let all, joying, love his path when he is glad, as men 
pursue a path for bliss.’ 
तोके हिते तनय उवंरासु सूरो दृशीके वृषणश्च ied । 
इंद्रा नो अत्र बरुणा स्यातामवोभिर्दस्मा परितक्म्यायां i 
: Rigveda, IV. 41. 6. 
` For fertile fields, for worthy sons and grandsons, for the Sun’s beauty 
and for steer-like vigour, 
May Indra-—-Varuna with gracious favours work marvels for us in the 
stress of battle.” 
पुरू यत्त इंद्र संत्यकूथा गवे चकर्थावरासु युध्यन्‌ | 
ततक्षे सूर्याय चिदोकसि स्वे बुषा समत्सु दासस्थ नाम चित्‌ | 
Rigveda, V. 88. 4. 
'' Thou, because many lands are thine, O Indra, wast active warring in 


the fields for cattle. 
For Surya in his own abode thou, Hero, formedst in fights even a 


Dasa’s nature.” 
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शूरो वा शूरं वनते शरीरेस्तन्रुचा तरुषि यत्कृण्वेते । 
तोके वा गोषु तनय यदप्सु वि क्रदसी उर्वरासु ब्रवैते ॥ 
Rigveda, VI. 25. 4. 
" With strength of limb the hero slays the hero, when bright in arms 
they range them for the combat. 
When two opposing hosts contend in battle for seed and offspring, 
waters, kine, or corn-lands.’’ 


अध्वर्यवोऽप इता समुद्रमपां नपातं हविषा यजध्वं । 
स वो दददूमिमद्या सुपूतं ded सोमं मधूमंतं सुनोत ॥ 
Rigveda, X. 30. 8. 
“Go to the reservoir, O ve Adhvaryus: worship the Waters’ Child 
with your oblations. 
A consecrated wave he now will give vou, so press for him the Soma 
rich in sweetness.’ 


उत वा उ परि वृणक्षि बप्सद्ृहोरग्न उलपस्य स्वधावः | 


उत खिल्या deret भवंति मा ते हेति तविषीं चुक्र्धाम॥ 
Rigveda, X. 142, 3. 


* And thou, O Agni, thou of Godlike nature, sparest the stones, while 
eating up the brushwood. 
Then are thy tracks like deserts in the corn-lands. Jet us not stir to 
wrath thv mighty arrow." 
We are told of fertile field—Apnasvati," as well as waste lands, 
Artana : 
स हि शर्धो न मारुतं तुविष्वणिरप्नस्वतीषूर्वरास्विष्टनिरार्तनास्विष्टनिः | 
आदद्धव्यान्याददियंजञस्य केतुरहं णा | 
अघ स्मास्य हषंतो हृषीवतो विशवे weg पंथां नरः शुभे न पंथां ॥ 
Rigveda, J. 127. 6. 
'" He, roaring very loudly like the Maruts’ host, in fertile cultivated 
fields adorable, in desert spots adorable. 
Accepts and eats our offered gifts, ensign of sacrifice by desert; 
So let all, joying, love his path when he is glad, as men 
pursue a path for bliss.” 
Intensive cultivation by means of irrigation is clearly referred to 
in the Rigveda itself : 
या आपो दिव्या उत वा adfa खनित्रिमा उत वा या: स्वयंजा: । 
समुद्रार्था या: शुचयः पावकास्ता आपो देवीरिह मामवंतु ॥ 
Rigveda, VII. 49. 3. 
“ Waters which come from heaven, or those that wander dug from the 
earth, or flowing free by nature, 
Bright, purifying, speeding to the Ocean, here let those Waters, 
Goddesses, protect me.” 
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The fields were carefully measured according to the Rigveda : 
क्षेत्रमिव वि मम्स्तेजनेने एक पात्रमृभवो जेहमानं। 
उपस्तुता उपमं नाधमाना AMAT श्रव इच्छमानाः॥ 
Rigveda, I. 110. 5. 


“The Ribhus with a rod measured, as 'twere a field, the single sacri- 
ficial chalice wide of mouth, 

Lauded of all who saw, praying for what is best, desiring glorious fame 
among Immortal Gods." 


This fact seems at least to point to individual occupation of land 
for the plough; and there is ample indication that such occupation was 
on the level of personal possessions. ‘This is supported by the reference 
of Apala to her father's field, which is put on the same level as his 
head of hair as a personal possession. Apala sang : 

इमानि त्रीणि विष्टपा तानींद्र fa रोहय। 
शिरस्ततस्योर्वंरामादिदं स उपोदरे ॥ 
असौ च या न उरवेरादिमां तन्वं मम। 
अथो ततस्थ यच्छिरः सर्वा ता रोमशा कृधि॥ 
Rigveda, VIII. 91. 6-6. 
'' O Indra, cause to sprout again three places, these which I declare,— 
My father’s head, his cultured field, and this the part below my waist.” 


/ Make all of these grow crops of hair, you cultivated field of ours, 
My body, my father’s head.” 


Consistent with this are the epithets wurvara-sa, urvara-pt, 
Ksetra-sa, meaning winning fields: 


उतो हि वां दात्रा संति पूर्वा या पूरुभ्यस्त्रसदस्युनितोश i 
क्षेत्रासां ददथ रुवेरासां घनं दस्युभ्यो अभिभूतिमुग्रं ॥ 
Rigveda, IV. 88. 1. 


From you two came the gifts in davs aforetime which Trasadasyu 
granted to the Purus. 


Ye gave the winner of our fields and plough-lands, and the strong 
smiter who subdued Dasyus.'’ 


att य इंद्राभि भूमार्यस्तस्थो रयिः शवसा पृत्सु IATA । 
तं नः सहस्रभरमुवंरासां दद्धि सूनो सहसो वृत्रतुर ॥ 
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Rigveda, VI, 20, 1. 
‘ Give us wealth, Indra, that with might, as heaven o’ertops the earth, 
o'ercomes our foes in battle. 
Wealth that brings thousands and that wins the corn-lands, wealth, 
Son of Strength! that vanquishes the foeman.’’ 


आवः शमं वृषभ Tag spp मघवड्छिश्यं गां । 
ज्योक्‌ चिदत्र तस्थिवांसो अक्रज्छत्र्यतामधरा वेदनाकः॥ 


Rigveda, I. 98. 15, 
41-—1858 B. 
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“Sutra s mild streer, O Maghavan. thou helpest in combat for the 
land, mid Tugra’s houses. 

Long stood they there before the task was ended : thou wast the master 
of the foemen's treasure."' 


विश्वजिते धनजिते स्वजिते सत्राजिते न॒जित उवंराजिते। 
अइवजिते गोजिते अब्जिते भरेंद्राय सोमं णजताय gud! 
Rigveda, II, 91. 1. 
“To him the Lord of all, the Lord of wealth, of light; him who 18 
Lord for ever, Lord of men and tilth, 
Him who is Lord of horses, Lord of kine, floods, to Indra. to the Holy, 
bring sweet Soma juice.” 

The word Urvara-pati, lord of fields though used of a god is also 

significant : 
आ याहीम इंदवोळवपते गोपत उवंरापते | 
सोमं सोमपते faa ॥। 
Rigveda, VIII, 21. 3. 
‘Come hither, for the drops are here, O Tord of corn-lands, Lord of 
horses, Lord of kine : 
Drink thou the Soma, Soma’s Lord!” 
Moreover, fields are spoken of in the saine connection ns children : 
` Fields—on the same level with children.’ 
तोके हिते तनय उर्वरासु सूरो दृशीके quema पौंस्ये। 
इंद्रा नो अत्र वरुणा स्यातामवोभिर्देस्मा परितक्म्यायां॥ 
Rigveda, IV. 41. 6. 
‘ For fertile fields, for worthy sons and grandsons, for the Sun’s 
beauty and for steer-like vigour, 
Mav Indra-Varuna with gracious favours work marvels for us in the 
stress of battle.” 

Pischel suggests that the plough-land was bounded by grass-land 
denoted by Khila or Khilya, and these latter were common lands. 
There is no trace in the Vedic literature of communal property in the 
«ense of ownership by ^ community. A sort of individual ownership 
in the homestead seeins to have been recognized even in these early 
days. These dwelling-houses are named as Kshitirdhruba : 

तं त्वा नरो दम आ नित्यमिद्धमग्ने सचंत क्षितिषु ध्र वासु । 
अधि द्युम्न नि दधुर्भूयस्मिन्‌ भवा विशवाय॒धंरुणो रयीणां ॥। 

Rigveda, T. 78, 4. 
` Thee. such, in settlements secure, © Agni, our men serve ever 

kindled in each dwelling, 
On him have they laid splendour in abundance : dear to all men, bearer 
he he of riches.” 


Tare त्वासु क्षितिषु क्षियतो व्यस्मत्पाशं वरुणो मुमोचत्‌ | 


अवो वन्वामा अदितेरुपस्थाद्‌ ययं पात स्वस्तिभिः सदा नः॥ 
IDE Sm. Rigveda, VII, 88, 7; 
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“ While we abide in these fixed habitations, and from the lap of Aditi 
win favour, 
May Varuna unite the bond that binds us. Preserve us evermore, ve 
Gods, with blessings.’ 
पुष्टिनं रण्वा fafai पृथ्वी गिरिनं wow क्षोदो न शभ्‌ । 


अत्यो नाअ्मन्तूसगप्रतक्तः सिन्धून क्षोदः क ई वराते ॥ 
Rigveda, 1. 65 &-6. 


* 


' Like grateful food, like some wide dwelling-place. like a fruit-bearmg 
hill, a wholesome stream: 
like a steed urged to run in swift career. rushing like Sindhu, who mas 
check his course?" 
स नः शर्माणि वीतयऽग्निर्यच्छतु शंतमा । 


यतो नः प्रष्णवद्दसु दिवि क्षितिभ्यो अप्स्वा ।। 
Rigveda, 111, 13. 4. 


` So may the gracious Agni grant most goodly shelter for our use; 
Whence in the heavens or in the floods he shall pour wealth upon our 
lands.” 
न सा राजा व्यथते यस्मिश्निद्रस्तीव्रं सोमं पिबति गोसखायं | 


आ सत्वर्नेरजति हंति वृत्रं क्षेति क्षिती: सुभगो नाम पुष्यन्‌ ॥। 
Rigveda. V. 37. 4 


“ No troubles vex that King m whose home Indra drinks the sharp 
Soma juice with milk commingled. 
With heroes he drives near, he slays the foeman: Blest, Cherishing 
that name, he guards his people.” 
The master and the mistress of the house are given the epithets 
" Grihapati ^ and ‘ Grihapatni °. 
अभि नो नर्थ वसु वीरं प्रयतदक्षिण । वाम ngafa ax | 
Rigveda, VI, 53. 3. 
“ Bring us the wealth that men require, a manly master of a house, 
lree-handed with the liberal need. 
अथ यदहरेषां दीक्षा समेति । अरणिष्वेवाग्नीन्त्समारोह्मोपसमायन्ति यत्र दीक्षिष्यमाणा 
भवन्ति गृहपतिरेव प्रथमो मन्थते मध्यं प्रति शालाया अथेतरेषामधा दक्षिणत उपविशान्त्यर्धा 
उत्तरतो मथित्वोपसमाधायँकंकमेवोल्मुकमादायोपसमायन्ति गृहपतेर्गाहपत्यं गृहपतेरेव गाहंपत्या- 
दुदुत्याहवनीयं दीक्षन्ते तेषाम्‌ समान आहवनीयो भवति नाना गार्हपत्या दीक्षोपसत्सु ।। 
Satapatha Brahmana, 1V. 6. 8. 5. 
अथ पड्चचूड़ा उपदधाति। यजो वे नाकसदो थज्ञ उ एव पञ्चचूडास्तद्य इमे चत्वार 
ऋत्विजो गृहपतिपञ्चमास्ते नाकसदो होत्राः पञ्चचूडा अतिरिक्तं 3 तद्यद्धोत्रा यदु वा अतिरिक्तं 
चूड: स तद्यत्पञ्चातिरिक्त। तस्मात्‌ पञ्च चूड़ाः॥ 
Satapatha Bralmana, VAT. 6. V. 0t. 
पूषा त्वेतो नयतु हस्तगह्माश्विना त्वा प्र वहतां रथन। 


गृहान्‌ गच्छ गृहपत्नी यथासो वशिनी त्वं विदथमा वदासि ॥ 
Rigveda, X, 85. 26. 
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“ Let Püshan take thy hand and hence conduct thee; inay the two 
Asvins on their car transport thee. 

Go to the house to be the household's mistress and speak as lady to thv 
gathered people.” 


We also have ' Grihapati ' as epithet for ‘ Agni’. 
अग्निनाग्निः समिध्यते कविगृ हपतियवा। हव्यवाड्‌ NETET: ।। 
Rigveda, I, 19. 6. 
"By Agni Agni is inflamed, Lord of the House, wise, young, who 
bears 
The gift : the ladle is his mouth.” 
मंद्रो होता गृहपतिरग्ने दूतो विशामसि । 
त्वे विश्वा संगतानि व्रता धवा यानि देवा अकृण्वत || 
Rigveda, I. 86. 5. 
'" Thou, Agni, art a cheering Priest. Lord of the House, men’s 
messenger : 


All constant high decrees established by the Gods, gathered together. 
meet in thee.” 


उशिक्पावको वसुर्मानषेष्‌ वरेण्यो होताधायि fari 
दमूना गृहपतिदंम at अग्निर्भुवद्रयिपती रयीणां ।। 
Rigveda, 1. 60. 4. 
‘‘ Good to mankind, the yearning Purifier hath among men being placed 
as Priest choice-worthy. 
May Agni be our Friend, Lord of the Household, protector of the riches 
in the dwelling." 
विष्वासां गृहपतिविशामसि त्वमग्ने मान्‌षीणां। 
शतं पूर्मियंविष्ठ पाह्यंहसः समेद्धारं शतं हिमाः स्तोतृभ्यो ये च ददति ॥ 
Rigveda, VI; 48. 8. 
“ Thou art the Lord of house and home of all the tribes, O Agni, of 
all tribes of men. 
Guard with a hundred forts thy kindler from distress, through hundred 
winters, Youngest God! and those who make thy singers rich." 


The precise nature of the individual property, however, cannot be 
determined. The legal relationship of the head of a family and its 
members is nowhere clearly explained. As has been pointed out, it is 
difficult to ascertain precisely how far the son was subject to parental 
control and how long such control continued. 

There is, however, no trace of the family as a land-owning cor- 
poration. Very often a family may have lived together with undivided 
shares in the land. The rules about inheritance of landed property do 
not occur before the sutras. In the Satapatha Brahmana the giving of 
land as a fee to priests is mentioned, but with reproof. Land was no 
doubt even then a very special kind of property, not lightly to be given 
away or parted with. The disapproval perhaps was due to the fact 
that the land was inalienable without the consent of the clansmen. 
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We have noticed the existence of village—Grama—as a division 
of the Vedic people. The Vedic literature, however, tells us very little 
about the legal position of this village. ‘There is nothing to show that 
this village as such held any land. On the contrary, individual tenure 
of land seems to have been recognised as has been indicated above. 


The position of the king with regard to the land is somewhat 
obscure. Whatever might have been his position later, the evidence 
available for this period is inadequate to prove that king was the land- 
owner. King is sometimes denoted as Nsapavan, protector of the earth 
in the Rigveda. The word signifies the function of the King as the 
protector of the tribal territory. 


We have referred to common land of the Rigvedic age denoted by 
the words Khila and Khilya. The Rigvedic word Gavyuti also seems 


to refer to such common pasture grounds. Subsequently, it acquired 
the sense of measure of distance. 


Whatever difficulties may be felt in determining the ownership of 
land, it seems clear that individual ownership in homestead was fully 
recognised. Ksiti in the Rigveda, means a dwelling and Ksitirdhruva, 
the secure dwelling is verv often mentioned * in a context that shows 
it to be equivalent to the vrjana or Grama regarded as a stronghold. 
The other words to denote homestead are Grha, Dhaman, Dham, 
Bastya, and Harmva. The master of the house is known as Grhapa 
or Grhapati.** 


LAW OF CONTRACT : 


The purpose of the Law of Contract is to impart stability and 
security to certain temporary relationships with one another which men 
apontaneously enter into for themselves. 

The essential quality of the relationship implied in contract is 
freedom in respect of its original creation, in respect of the description 
of its nature and of its terms and in respect of the mode and period of 
its conclusion. 

The fact of contract is due to the natural conditions of the social 
and economic life and is essentially necessary in a moderately developed 
social existence in which the accumulation of wealth and the consequent 
co-operation, division of labour and mutual reliance are necessary 
concomitants. 


The result of every contract is to create a group of persons wholly 
apart from all similarly formed groups and having their mutual rela- 
tions determined by a voluntarily evoked rule. 


In the Rigveda we meet with the developed form of contract in 
Mandal I, Sukta 126, Rik. 1. 


There was a contract between Bhavayavya and Kaksivan that 
Kaksivan would prepare stoma for Bhavayavya and for this the latter 
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would pay the former hundred ' niskas '. Kaksivan performed his 
part of the contract whereupon Bhavayavya paid him the promised 
sum. 

In Mandal IV. Sukta 21, Rik. 9, we are told of the irrevocable 
nature of a sale. After the price has been paid and things delivered 
the sale is complete and neither party can rescind it. 

Contracts seemed to have been made at the time of sale and pur- 
chase, and the terms agreed upon conld not be violated or altered 
afterwards. There is a particular reference to this in the Rigveda, 
IV. 24. 9: 


भूयसा वस्नमचरत्‌कनीयो$विक्रीतो अकानिषं quada | 
स भूयसा कनीयो नारिरेचीहीना दक्षा वि दुहंति प्र वाण i 


''He bid a small price for a thing of value: I was content, returning, 
still unpurchased. 

He heightened not his insufficient offer. Simple and clever. both 
milk out the udder.’’ 

The idea seems to be that as soon as the bargain is made, there 
15 no going back upon the original terms of the sale. 

The next verse seems to indicate that letting and hiring were also 
looked upon as sale. The purchaser takes the property only for u 
specific purpose. When the purpose is fulfilled he is to return the thing : 

क इमं दशभिमंमेद्रं क्रीणाति TAP । 

यदा वृत्राणि जंघनदर्थनं मे पुनर्ददत्‌ ।। 
Rigvedu, IV. 21. 10 
Who for ten milch kine purchaseth from me this Indra, who is mine? 
When he hath slain the Vritras let the buyer give him back to me.” 
The meaning of these two verses may thus be explained according to 
Savana: ' one who takes a small price for valuable goods, comes after- 
wards’ to the buyer and says, this has not been sold by me. and so 
saying, he requires the balance of the price; but he, the vendor, does not 
recover the full price, nor does he get back the article; according to the 
bargain between them it may not be otherwise; the sale has taken place, 
and if the bargain has been kept, then it was only to be considered 
that such is the object of the price and that is the conclusion; a bargain 
has been made and the stipulated price given. ‘Therefore, in the first 
place, an agreement is to be made bv me; so reflecting, Vamadeva 
havivg by much praise got Indra into his possession or subjugation, 

proposes to make a bargain when about to dispose of him.” 

The word used for price is sulka. 

More than once in the Rigveda we are told of debis. Debts are 
repavable and can be paid in instalments. (Rigveda, VIII. 47. 17.) 

The Panis have been condemned in several verses for their greed, 
hard-heartedness, irreverence, heterodoxy and niggardliness. They 
were extremelv rich : 
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a रेवता पणिना सख्यमिद्रो$सुन्वता सुतपा' सं गणीते। 
आस्य वेद: खिदति हंति नग्नं वि gaa पक्तये केवलो भूत्‌ ॥ 
Rigveda, IV. 25. 7. 
" Not with the wealthy panis who pours no Soma doth Indra, 
Soma-drinker bind alliance. | 
He draws away his wealth and lays him naked, own Friend to him 
who offers, for oblation.” 

But as thev never performed the Soma sacrifice, they incurred the 
displeasure of Indra. These Panis or merchants used (o lend. money 
to needy people at a verv high rate of interest. 

इंद्रो विशवान्बेकनाटॉ aga ण उत क्रत्वा पणी रभि au 
Rigveda, VIET, 66. 10. 

As has been pointed out in the Vedic Index the word वेकनाटा has 
foreign appearance. It might just as well be aboriginal and Baby- 
lonian. As the monev-lenders were oppressive, indebtedness was cursed 
and prayers were offered to God to make the people free from debt. It 
has been pointed out in fhe Vedic Index that °‘ Rina, debt, is repeatedly 
mentioned in the Rigveda onwards having apparently been a normal 
condition among the Vedic Indians. Reference is often made to debts 
contracted at dicing.” To pav off a debt was called rinam sammni.** 
Allusion is also made to debt contracted without any intention to pay.” 
The result of non-pavinent of debt seems to have been serious," the 
debtor might fall mto slavery. The debtors were very often bound by 
their creditors to posts ** presumably as a means of putting pressure on 
them or their friends to pax up the debt. It is not possible to make 
out if any legal rate of Interest was specified. 

The Aryan horror of debt seems to indicate the origi of debt in 
crunes. Tt seems that originally वैरदेय was the debt and hence, if 
the debtor could not buv off the spear he must bear it. Gradually, 
however, contractual debts developed; but the hard fate of the debtor 
continued. Maybe, that even this necessity for borrowing money 
originated in some antecedent crime. Maybe, at first the debtor to 
pay off the person whom he has offended (e.g., whose son he has killed) 
had to borrow money from another. When he failed to pay this debt 
his new creditor was in the same position to exact payment as the old 
one. This seems to explain why debtors were looked upon like thieves 
and other male factors. 


INHERITANCE AND LEGACY 


As we all know, inheritance in Hindu Law is mixed up with 
religious theories and observances. 

In these early days these Vedic Aryans believed that when they 
performed yajnas, the manes of their ancestors came to seat themselves 
beside them and took nourishment which was offered them. 
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The domestic religion, the family and the right of property are 
intimately related to each other. 

Between the gods and the soil men of the early ages saw a myste- 
rious relation; and the family, which through duty to ancestors and 
religion remaing grouped around its altar, is as much fixed to the soil 
as the altar itself. 

The right of property was established for the accomplishment of 
a hereditary worship. The right does not, therefore, fail after the short 
life of an individual and continues with the continuance of the domestic 
religion and descends down to one who is to continue the religion. 

If any person left a son behind, he had to perform the yajnas 
wherein his deceased ancestor's spirits would be offered repasts.”* 

There are numerous passages in the Rigveda which indicate the 
right of inheritance of a son to his father's estate.” 

À son was liable to pay his father's debts and this was so whether 
any property of the deceased came to his hand or not." 

Ordinarily, a sou could not acquire property for himself during 
his father's lifetime.'* 

Acquisition by one member of a family would be for the whole 
family.” 

But sons in certain cases could have a property of their own even 
during their father’s lifetime.’ 

At any rate a father could make over his wealth to his sons during 
his lifetime." 

Partition of the property might take place during the father’s 
lifetime if he so desired, as was the case with the property of Nabhane- 
distha’s father (ibid., X. 61. 18.); in such a case the sons would share 
with the father (:bid., III. 45. 4). 

The eldest son had no preferential claim at the time of partition, 
because with these Vedic Aryans all the sons were equally necessary 
and desirable. The theory that the eldest son is the only one whom 
the father begets for religion is of later origin. 

If at the time of partition of a property by the father a brother 
is absent he may not get any share (ibid., X. 61. 7). 

After partition a son may acquire property for himself." 


DAUGHTER'S RIGHT OF INHERITANCE 


A daughter living in her father’s house throughout her life would 
get a share of his property.” | | 

Married daughters living with their husbands could inherit from 
their father only when they had no brothers." 


GRANDSONS 


Grandsons also inherit the property of their grandfather.** 
These Vedic Aryans were equally anxious for their grandsons. 
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e 


A daughter perhaps would not inherit in case there was a son’s 
8011. * 

| T . 

o à man who had no son (and possibly no son's son) a daughter's 
son would be like a Poutra and would inherit his property.*® ® 


WIDOW 
A widow could inherit from her husband. 
FICTITIOUS SONS 


We have already seen that in some cases these Aryans might have 
looked to the continuance of the family by adopting persons ag sons. 

Adopted sons did not, it appears, inherit from their adoptive father 
even later. 

They could perhaps sueceod to the property of their natural 
family. 


COLLATERAL RELATIONS 
Any member belonging to a family might offer repasts to the 
names of that family. 
If a man died without leaving anv child his collaterals would 
perhaps succeed him. 
They are for this reason called दायादा:. 


TESTAMENTARY SUCCRSSION 


It has always been said that there is no indication of anything like 
testamentary succession In carly Hindu Law. 

In Rigveda perhaps we meet with some such testamentary dis- 
position of property in Nabbanedista’s affairs Qbid., X. 61 & 62). 

The story is explained in the Aitareya Brahmans thus: 

While going to heaven the Angiras told Nabhanedista that he 
would take all their property. But when in accordance with this gift 
(to take effect after the Angiras had gone to heaven) Nabhanedista 
proceeded to possess the property, he was opposed by some one who 
claimed the whole (by right of inheritance perhaps). This latter's 
claim prevailed; but he did give it over to Nabhanedista. 

From the above it would appear that testamentary disposition of 
property was not recognised by these early Aryans. The property 
would devolve on the heir; he would perhaps be morally bound to 
satisfy the legacy of his predecessors. 

A man on his death-bed might perhaps dispose of his property by 
gift to take effect at once." 

Death severs a man’s connections with his wealth.” 

49 —1RB8 B, 
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LAW OF CRIMES 


| The prevention of mutual hurts is naturally a paramount object 
in every system of law. 

People early become conscious of this right to life and liberty 
and these rights do not come into being with the State but arise out of 
social relations that may exist where a State is not. 

In the Rigveda we find many disparaging terms used for “anger” 
because it is through anger that one hurts another. Thus anger is 
named '' Jurnih ’’ or that which renders a man blameable in the eyes 
of all. '' Gacchhatvaenalokagarham hinasti paran va.” 

These rights, at first, are only very dimly and inadequately appre- 
ciated. They are discovered rather by the conscious shock attending 
the first early violation of them than by any antecedent reflection upon 
their intrinsic importance. 

They are looked upon as belonging io individual persons and not 
as having reference to the whole State. 

Later on, in the course of the early struggles of à community, a 
blow is inflicted on the community by some member which causes 
widespread consternation amd horror. On one such occurrence the 
national consciousness starts into existence; people feel themselves 
injured and menaced as a corporate whole and consequently determine 
to judge the offender themselves. 

The convenient doctrine of modern writers, that the administra- 
lion of justice, as we understand it, was always the special function of 
the King or State, is quite unwarranted by the facts of history. 

The earliest notion of justice, as distinct from mere indiscriminate 
revenge, is blood feud. 

The Vedic Aryans have in all probability passed through this 
stage of blood feud and reached a higher one where money payment 
might compensate for the injury inflicted. This is amply indicated by 
the use of the word बैरदेय in the Rigveda. 

Direct evidence on the point is not available. There are not many 
hvmns in the Rigveda which allude to quarrels between two individual 
members of the same society. In Mandal VI, Sukta 25, Riks 4 & 6, 
we meet with such quarrels which seem to end in money composition. 

We have in the Veda words that may help us in the matter, viz., 
Nrimnam, Ksatram, Radhah, Brahma and Vritram, all meaning 
wealth.” 

‘Nrimnam ’ means that wherewith the enemies are made friends 
‘Nrin Satrubhutan Pratinamati ''. 

‘ Kastram ° is synonymous with ‘ Dhanam ' because with its help 
people can be relieved of their unlawful works. 

With ' Radhah' people can perform lawful things, and 


‘ Brahma ° is that which increases our lawful acts: Tara AAT TEAST: | 
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Vritram, Acchhadyate rajatah, is that which protects one from 
hing’s punishment. This indicates king’s interference in fixing the 
वेरदेय and imposing times. 

This money composition must at first have been voluntary in its 
payment and acceptance alike. 

There were offences which could not be atoned for by money 
payment. 

The protection must have been extended only to the members of 
the State. Outsiders must always be avenged upon in those early days. 

It is difficult to say whether criminality required criminal inten- 
tion in this age. Even during this age law gradually developed in this 
respect as is indicated by Vasishtha's theory.” 

Thieves and robbers seem to have been very common in Rigvedic 
times. A thief was called a Taskara or Stena, who generally took 
advantage of the darkness of night to commit his crimes.’ He also 
stole cattle and committed burglary. There were also gangs 
who haunted the wood and robbed unfortunate travellers wbo happened 
to go through them, by tying them with ropes.” There was another 
class of thieves called Tavus, who though not as daring as the Taskaras, 
yet stole cows, under cover of darkness in night and also clothes.??? 

The punishment of these offenders when caught appears primarily 
to have been left to the action of the robbed. The practice of binding 
them in stocks seems clearlv referred.’ 

तदिल्नक्तंतहिवा भह्यमाहुस्तदयं केतो हृद आ वि चष्ट। 
शुनःशेपो यमह्वदगृभीतः सो अस्मानाजा वरणो मुमोवतु॥ 
शुनःशेपो ह्यह्वद्‌गृ भीतस्त्रष्वादित्यं द्रुपदेषु बद्धः । 
अवैनं राजा वरुणः ससुज्याद्विद्दां अदब्धो वि मुमोक्तु पाशान्‌ ॥ 
Rigveda, I. 24, 12-19. 


Sometimes they used to be hauled up before the King where, it seems, 
their backs were scorched with a view to marking them as such 
thieves.!?? 

व्यूच्छा दुहितदिवों मा fat तन्‌था अफः। 


नेत्त्वा स्तेनं थथा रिप तमाति सूरो अचिषा सुजाते अश्‍व FAT ॥ 
Rigveda, V. 79. 9. 


Procedure :—The history of procedure is indeed very obscure and 
we have practically no information about it in the Rigveda. 


LECTURE NII 
HINDU Law DURING THE PERIOD OF REDACTION OF THE VEDAS 


It has already been indicated that portions of the Rigveda itself 
as well as the other Vedas belong to this period. 3 is difficult to deter- 
mine the exact changes, if anv, m the various branches of law. There 
is hardly any evidence of much change in the law relating to persons. 
It seems, however, that some legal differences involved in sex js already 
developing. Further, religion seems (o involve some legal differences 
during this age. We are told of Vratyas in a disparaging tone. These 
vratyas ure included in the hist of victims at the Purusamedha in the 
Yajurveda,’ where however no further explanation of the same is given. 
Fuller information is furnished by the Atharvaveda * which describes 
at length a certain rite intended for the use of the VRATYAS. These 
were treated as outcasts, the hma. As has been pointed out by 
Professors Macdonell and Keith, they were Aryang outside the sphere 
of brahmin culture already developing. They are said not to practise 
agriculture or eonunerce nor to observe the rites of brahniacharya. 
They were, however, allowed to become members of the bralimanical 
community by performance of the ritual prescribed. 

The exact legal position of women can hardly be determined. 
We have the words nari, jani, jaya, dampati, dara, patni, and stri to 
denote women in the Vedic literature. ‘The word mari occurs in the 
Rigveda * and later* to denote woman as a wife. The word jani* 
appears io denote wife onlv. The more general sense of woman is 
doubtful. A review of the teat; wherein these several words occur 
would not lead us to any certain conclusion as to the exact legal position 
of the woman. As vet, these women did not become mere chattels 
in the eye of law. Traces, however, of a lowering in the position of 
women, probably due to the growing sense of the importance of 
ceremonial priority are left in the literature of this period. 

Even during this period marriage appears essentially as a union 
of two persons of full development. This is shown by the numerous 
references * to unmarried girls who grow old in the house of their 
fathers. Child wives first occur regularly in the Sutra period. 

It is difficult to say with certainty within what limits marriage 
was allowed. The dialogue of yama and yami in the tenth Mandal 
of the Rigveda clearly points to a prohibition of marriage of brother and 
sister. During the sutra period we find prohibitions against marriage 
within the gotra. In the Satapatha Brahmana, however, marriage is 
allowed in the third or fourth generation. The former being allowed, 
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according to Harisvamin, by the Kanvas, and the second by the 
Saurastras, while the Daksinatyas allowed marriage with the daughter 
of the mother’s brother or the son of the father’s sister. This at least 
shows that this rule of prohibition of marriage within the same gotra 
was not always the same, and it seems this prohibition did ‘not as yet 
exist. 

We have seen that caste was developing during tlis age. It did 
not, however, fully develop as yet and sameness of caste was not an 
essential to marriage. Tt must be remembered that even during the 
dharina-sutric period this was not essential. 

During this age, however, it has already been the rule that the 
younger brothers and sisters should not anticipate their elders by 
marrying before them. We are given in the literature of this age a 
series of names expressive of such anticipation, censuring as sinful 
those who bear them. ‘hese terms are the puri-vividana,’ Agre- 
dadhus,* and Didhisi-patt.’ 

It has been seen that in the early Rigvedie period a girl given in 
marriage but retained under the protection of her father’s domestic 
altar was called kanya and her son was the kanita son of her father. 
Later, however, the word acquired the sense of unmarried girls. The 
word is used in this sense in the Atharvaveda.”® 

No material changes in the essentiality of the wedding ceremony 
and in the forms of marriage are traceable. Some ceremonial details 
might have developed since the early Rigvedic age." 

It seems that the custom of remarriage of a widow has developed 
during this age. This seenis originally to have taken the form of 
marriage, or more accurately, the custom of begetting a son, by the 
brother or by the next nearest kinsman of her deceased husband 
given in the tenth Mandal of the Rigveda.” In the Atharvaveda,? a 
verse refers to a charm which would secure the reunion in the next 
world, of a wife and her second husband. 

Polygamy was allowed as before. But Polyandry was not at all 
Vedic. Despite polygamy there is ample evidence that the marriage 
tie was not lightly regarded as far as the fidelity of the wife was con- 
cerned. 

In the literature of thig.period we have many references to illegiti- 
mate love and to the abandonment of the offspring of such union.'* 
But concubinage in the Roman sense of the term is hardly met with. 


Verv little information is available even now, as to the legal rela- 
tions of wife and husband after marriage. It is not at all probable 
that the husband was absolute master of a wife as of a slave, though 
he doubtless exercised some power of correction. 

On the death of her husband, in some cases the widow burned 
herself or was burned by his relations. This is clearly implied in the 
reference to this ancient custom in the Atharvaveda.'^ 
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It is significant that both suttee and the custom of widow re- 
marriage, or more accurately, the custom of begetting a son by the 
brother or by the next nearest kinsman of her deceased husband 
developed during this age. It is further significant that the probable 
second husband is the person under whose protection the widow perhaps 
shall be after her husband’s death. Maybe, that the custom had its 
origin in the frequent lapses that might have taken place under such 
circumstances. No doubt law, being cssentially an ethical principle, 
should not encourage illicit unions. Jt should, however, protect children 
born out of matrimony from the acts of the parents, in whom often 
love is lacking, or is smothered by tho interest of their legitimate fami- 
lies or by conventionality. "There is nothing wrong if law should visit 
all the consequences of the fault upon its authors, and not extend it 
to others. Maybe with some such idea our early law-givers allowed 
children so begotten to have the status of legitunate issues of the 
deceased, while jealousy developed the suttee. 

In a hymn of the Atharvaveda !* extreme claims are put forward 
for the Brahmana, who alone is a true husband and the real husband, 
even if the woman has had others, a Rajanya or a Vaisya; a Sudra 
husband is not mentioned, probably on purpose. The marriage of 
Brahmanas with Rajanya women is illustrated by the cases of Sakunya, 
daughter of king Saryata who married Cyavana,’’ and of Rathaviti's 
daughter who married Syavasva.!^ 

It is difficult to say whether or not adoption prevailed during this 
period. later on it seems pretty certain that adoption was allowed. 

Law RELATING TO PROPERTY AND OWNERSHIP: Whatever diff- 
culties there might have been in defining the position of land tenures 
in the early Rigvedic age, it seems pretty certain that during this age 
individual rights were fully recognized. In the Atharvaveda and later 
the sense of a separate field in the word ksetra is clearly marked.” 
Thus we are told: “1 wish this plant have ruined all malignant powers 
of witchery. The spell which they have laid upon thy field, thy cattle, 
or thy men.'"? Similarly, in Book V, hymn 31, we have ‘ thy field’, 
‘thy sacrificial hall’, ‘thy gambling board’, and ‘thy shafts and 
arms’. These and similar other texts seem amply to indicate that 
individual ownership of fields was recognized during this age. Agri- 
culture developed highly during this age:us is indicated by the details 
given in the literature of the period.  Plough-lands were denoted as 
urvara or ksetra. Intensive cultivation by means of irrigation is amply 
indicated in the Atharvaveda ?? while allusion is also made to the use 
of manure. The conquest of fields—ksetrani samji is often referred to 
in the Samhitas.? In the Chhandogya Upanishad * the things given 
as examples of wealth include fields and houses—ayatanani. 

The position of the king with regard to the land is yet not very 
clear. The expression gramakama, desirous of village, which occurs 
frequently in the literature of this period,” points to the practice of 
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the king’s granting to his favourites his royal prerogatives over villages 
80 far as fiscal matters were concerned. Later, the idea developed that 
the king was the owner of all the land and parallel with that idea the 
view that the holders of such grants were landlords. But of either idea 
there is no vestige in Vedic literature beyond the word gramakama, 
which more probably refers to the grant of regalia than to the grant of 
land. Such grants perhaps tended to depress the position of actual 
cultivators, and to turn them into tenants, but they can hardly have had 
this effect to any appreciable extent in early times. The king’s share 
in a village is referred to as early as the Atharvaveda.?* 

The constitution of the village is also not very clear. The village 
does not appear to have been a unit for legal purposes in these days, 
and it can hardly be said to have been a political unit. The village, no 
doubt, as later, included in its members various imentals, besides the 
cultivating owners, aud also the Brahmanas and Ksatriyas who might 
hold interest in it by royal grant or usage without actually cultivating 
land, such as chariot-maker (rathakara), carpenter (taksam), smiths 
(karmara), ete., but they did not, presumably in anv sense, form part 
of the brotherhood. All alike were politically subject to the king, and 
bound to render hun food or service or other tribute, unless he had 
transferred his rights to others of the royal family or household. At 
the head of the village was the Gramani who is referred to even in the 
Rigveda?’ and often in the later sambitas and in the Bralinanas.?* The 
exact meaning of the title is not certain = Ziminer regards the gramani 
as having had military functions only, and certainly he is often con- 
nected with the senani, the leader of an army. Presumably, however, 
the gramani was the head of the village both for civil and for military 
purposes. Later in the Brahmana literature he is ranked as a ratnin, 
one of the jewels of the royal establishment. 

Later, in the Satapatha Brahmana we find hin inferior to the 
suta or charioteer. The post of gramani was specially valuable to a 
Vaisya who, i£ he attained it, was at the summit of prosperity, gatasri.”° 
The gramani's connexion with the royal person seems to point to his 
having been a nominee of the king rather than a popularly elected 
officer. The rank of gramani was often called. gramanitya.? 
Presumably there must have heen many gramanis in a kingdom. But 
the texts seem to contemplate only one as in the royal entourage. As 
vet there is no mention of village as such owning lands and there is 
absolutely no indication of communal cultivation. 

Tt will not be out of place to mention here a term very often found 
in the literature of this period. We find the use of the word vesa and 
vesya during this period. The term vesa is of somewhat doubtful sense, 
apparently denoting ‘ vassal’ ' tenant’ in a few passages. Weber 
takes Vesas and Parivesas as used in the Atharvaveda, II. 32. 5. as 
meaning servitude and compares Vaisya in the Talttiriya Samhita, 
II. 3.7.1. Vesa in two passages of the Rigveda ?? seems to denote the 
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relation of dependence rather than neighbourhood. The word upasti 
is also used in the similar sense. It denotes both in the Rigveda ? and 
the Atharvaveda,* a dependent, just as later in the epic, the subordi- 
nation of the Vaisya to the two superior castes is expressed by the verb 
upastha ° stand under” ‘ support’. The word also appears, in the 
same sense, in the form of ‘ sti’ but only in the Rigveda. The exact 
nature of the dependence connoted by the term is quite uncertain. 
Zimmer conjectures that the dependents were the members of the 
defeated Aryan tribes who became clients of the king, as among the 
Greeks, Romans and Germans, the term possibly including persons 
who had lost their freedom through dicing.’ The evidence of the 
Atharvaveda *' shows that among the upasthis were included the ratha- 
kara, the taksam, the suta and the gramant. 


We are also told of Kinasa. a ploughman or cultivator of the soil.** 
A kinasa and a karsivana ?? were the actual cultivators of the soil. 


There is not much indication of any change in the law of 
contracts. The word Araya for sale does not occur in the Rigveda. 
The verb kri, from which this noun is derived is, however, found in the 
24th Sukta of the fourth Mandal.*? Both nonn and verb are common 
in the later samhitas.! Besides‘ kri’, wo have ‘ apakri '? * parikri "^? 
and ‘ vikri ’‘ used in the literature of this period, all carrying the mean- 
ing of sale or barter. Sale appears to have regularly consisted in 
barter in the Rigveda; ten cows are regarded as possible price for an 
image of Indra to be used as a fetish, while elsewhere not a hundred, 
nor a thousand, nor a myriad are considered as an adequata price for the 
purchase of Indra. The Atharvaveda mentions, as possible objects 
of commerce, garments, coverleis, and goatskin. The haggling of the 
market was already familiar in the days of the Rigveda.*' The price 
was called vasna. and the merchant, Vanij, his greed being well 
known.” 

There is a little evidence of a standard of value in currency having 
been adopted. When no specific mention is made of the standard, the 
unit is probably the cow; later on. however, the expressions hiranyam 
satamanam, are used suggesting that there must have been some 
standard other than cows. The use of the krsuala as a measure of 
weight ** suggests that the meaning is gold weighing a hundred krsualas. 
This unit, however, seems to have been known even in the Rigveda. 


ऋण, Rina, debt, is repeatedly -mentioned from the Rigveda “ 
onwards, having apparently been a normal condition among the Vedic 
Indians. Reference is often made to debts contracted at dicing.” To 
pay off a debt was called rinam sam-ni. The result of non-payment 
of a debt might be very serious; the dicer might fall into slavery.” 
Debtors, like other malefactors, such as thieves, were frequently bound 
by their creditors to posts-drupada **—presumably as a means of putting 


pressure on them or their friends to pay up the debt. 
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It is not vet clear whether or not the debt was a heritable interest 
or obligation. ‘The Kausika Sutra?* regards three hymns of the Atharva- 
veda as applicable to the occasion of the payment of a debt after the 
creditor's decease. These are hymns 117 to 119 of the sixth Book of 
the Atharvaveda. The debt there is conceived as attaching to the body 
of the debtor till paid. It is however not clear whether the obligation 
was inherited by the heirs. 

For the payment of a debt by. a relation of the debtor evidence is 
almost negative. Zimmer thinks that payments of debt were made in 
the presence of witnesses who could be appealed to in case of dispute. 
This conclusion however is uncertain, resting solely on à vague verse in 
the Atharvaveda.?! 

It is significant to notice that though these Aryans were not want- 
ing in charity, debtors always had a very cruel fate. The probable 
reason seems to lie in the origin of debts. It seems the original debt 
was vairadeya and hence the law developed either -pay it off, or bear 
the spear. The next contractual debt seems to have been that incurred 
at dicing, not provoking much svinpathy for the debtors. 

Jt is significant that the word daya which occurs in the Rigveda ** 
only in the sense of reward of exertion, gradually acquires the meaning 
' inheritance ’, that is, a father’s property which 18 to be divided among 
his sons either during his hfetine or after his death. The passages all 
negative the idea that the property of the family was legally family 
property; it is clear that it was the property of the head of the house, 
usually the father, and that the other members of the family only had 
moral claims upon io which the father could ignore. Thus Manu is 
said in the Taittirva Samhita % to have divided his property among his 
sous. He omitted Nabhanedistha whom he afterwards taught how to 
appease the Angirases, and to procure cows. This is perhaps an 
indication that the property divided was movable rather than 
land. As for the method of division it seems clear from the Taittiriya 
Samhita that the elder son was usually preferred; perhaps this was 
always the case after death. Women seems to have been excluded 
from partition or inheritance, according to the Satapatha Brahmana.” 
The heir is called davada in the Brahmana literature. 

Even in the literature of this period there is very little evidence 
as to the administration of justice or the Code of law followed. 

The crimes recognized in Vedic literature vary greatly in impor- 
tance, while hardly any distinction is made between real crimes and what 
are now regarded as fanciful bodily defects or infringements of merely 
conventional practices. We find bodily defects like that of having 
bad nails and discoloured teeth, infringements like marrying à younger 
sister while her elder is still unmarried coupled with murder though 
not equated with it. The crimes enumerated name the slaying of an 
embryo (bhruna) the slaying of a man (vira)? and the slaying of 
à Brahmin® as serious offences. Taittiriva Aranyaka declares" that the 
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slaying of a Brahmin alone is truly murder. According to the Satapatha 
Brahmana the sm of murdering a Brahmin can be expiated only by the 
performance of an  Asvamedha where extraordinary generosity is 
extended to the Brahmins. 

Thére is no trace, as vet, of an organized criminal justice vested 
either in the king or in the people. There still seems to have prevailed 
the system of wergeld-Vaira which indicates that criminal justice 
remained in the hands of those who were wronged. In the Sutras, 
however, the king's peace is recognized as infringed by crimes. Tt may 
therefore reasonably. be conjectured that the royal power or jurisdiction 
steadily increased; the references in the Satapatha Brahmana to the 
king as wielding punishment (danda) confirm this supposition. 
Whether, as the analogy of the other svstems suggests, the king was 
assisted in his judicial duties, as he undoubtedly was later, by assessors, 
cannot be made out clearly. There is a story in the Paneavimsa 
Brahmana (XT. 3. 19) of vrsa jana, where the death of a boy by careless 
driving is mentioned, and the king is reproached for it by his purohita. 
This seems to mdicate some fnnetion of the king in the administration 
of eriminal justice. The Kathaka Samhita (XXVII. 1) speaks of a 
Rajanva being an adhyaksa when a Sudra is punished (han). In the 
Atharvaveda (XVIIT. 1. 33) we have कि स्विन्नो राजा जगृहे कदस्याति ब्रतं 
चकृमा को विवेद। — Hath the king seized us? How have we offended 


against his holy ordinance? who knoweth. All these seem to indicate 
that the administration of crimimal justice is gradually passing into the 
hands of the king. 


The procedure adopted in deciding eases is quite uncertain. In 
the Chhandogya Upanisad © the ordeal of the red-hot axe is mentioned 
as applied in an accusation of theft. No other judicial ordeal however 
is known to Vedic literature. The fire ordeal seen in the Atharvaveda 
by Schlagintweit, Weber, Ludwig, Zinuner and others, has been dis- 
proved by Grill, Bloomfield, and Whitney. Such an ordeal however later 
appears in the Brahmana literature. Geldner suggests that this usage 
is referred to even in the Rigveda, Profs. Maedonell and Keith consider 
this highly improbable. In the Rigveda (X. 97. 11) we have the word 
‘Jiva grbha’ (जीवगृभ:) meaning seizing alive. Roth takes this to 
mean “a police officer’. There is another word ‘ugra’ m Rigveda 
VTL 38. 6) which is later used to mean policeman." 

Very little is recorded as to civil procedure in the literature of 
this period. The list of victims at the Purusainedha ® includes a 
prasnin, an abhi-prasnin, and a prasna vivaka, in whom it is not un- 
reasonable to see the plaintiff, the defendant and the judge. The terms 
may refer to what is probably an early form of judicial procedure, a 
voluntary arbitration, The same idea max be conveyed by the word 
madhyama-si, which occurs in the Rigveda itself ** and which is under- 
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stood by Vedic scholars as meaning an arbitrator or judge, the expression 
being derived from the judge acting with other judicial persons and 
being perhaps surrounded by the assembly of the people 

In the Yajurveda ९ we are told of a gramyva vadin, apparently 
meaning a ^ village. judge’. His “sabha is also mentioned in. the 
Mattravani Samhita. This sabha was apparently a court house. We find 
a sabha-cara, as a victim at the Purusamedha का the Yajurveda.®* As 
he ix dedicated to Dharma, justice, 1t is diffieult to averd the conclu- 
sion that he was a member of the sabha as a law court perhaps as one 
of those who sit to decide. case. There is, however, nothing to show 
whether the whole assembly did so, or only a chosen body. Shnilariv. 
we have sabhasad ‘sitter in the assembly’. This is probably a 
technical description of the assessors who decided. legal cases in the 
assembly. The term as found in the Atharvaveda © and later ™ can- 
not merely denote a member of the assembly Professors Macdonell 
and Keith conjecture that the sabhasads were perhaps the heads of 
families who were expected to be present at the sabha oftener than other 
members, 

The word pratistha found. Im a passage in the Atharvaveda ™ 
seems to have been used as a technical term of law, possibly meaning 
a sanctuary. 

The use of witnesses as evidence is uncertain and the ordeal is 
hot recorded as deciding any civil matter except the dispute between 
vatsa and his rival as to the true Brahmanical descent of the former, 
Which was settled by his walking unharmed through the flame of a 
fire.” Tt is probable that ordeals mas have been used for the purpose 
of deeidimg disputes. Whether the oath was so used cannot be deter- 
mined. Tt seems. however, that a Brahmin was preferred in legal 
matters to a non-Bralnnin.™ Tn two passages of the Atharvaveda the 
word Jnatr occurs with a somewhat obscure sense. Zimmer con- 
jectures that the word is a technical term. taken from law, meaning 
witness. The reference may be to a custom of carrving on transactions 
of business before witnesses as practised in other primitive societies. 
Roth suggests that the word has the sense of surety. 


LECTURE २111 
HINDU Law DURING Tue BRAHMANA PERIOD 


While dealing with the juridical thinking of the period we have 
seen how the sages of the age were already given to the quest for 
‘end of Jaw’ and how they differentiated between ‘ pleasure’ and 
' good’. Their discussions of ‘ pleasure’ and ‘ good’, प्रेय and श्रेय, 
are indeed illuminating. They asserted that pleasure and good were 
different and that the pursuit of the good was the concern of law. 

The juridical thinking of these sages was thus directed to 
problems which still comprise the major issues of social sciences. 
Indeed the problem regarding the place of values in the social 
disciplines has acquired an unprecedented gravity in this age of 
anxiety when the very grounds of our civilization, of our certitude. 
are breaking up under our feet, and all familiar ideas and institutions 
vanish as we reach for them. We can hardly claim to have any 
settled views concerning the right patterns of human behaviour and 
conduct. One set of educational influences is preparing the new 
generation to practise and defend what is viewed as ‘ self-interest ' in 
a competitive world, while another lays emphasis on unselfishness, 
social service and subordination to common ends. “ One set of social 
influences is guided by the ideal of asceticism and repression, the other. 
by the wish to encourage self-expression.” 

These ancient sages contributed greatly (o the solution of these 
problems at least for their age and seem somehow to have succeeded 
in bridging the gulf between ' is ' and ‘ought?’ of law. 

The problem concerning the “is” and ' ought’ of law in the last 
analysis includes two principal questions: (1) The nature of law 
viewed as functional or institutional, and (2) the criticism of law. To 
these ancient sages the actual was also the ideal. Tt included ends 
already realized and continuing efforts to incorporate the designed 
values more fullv. The function of the law was to educate the citizens 
bv persuading or coercing them to live a good life. 

The bed-rock of modern legal institutions is twofold. First, the 
individual adult is treated as an entitv quite independent of the family, 
the village, the gild or anv other corporation. Secondly, the woman 
is juridieallv 8 self-sufficient unit enjoying rights distinct from and 
independent of, those of the man, even of the husband. 

Tt is interesting to observe that even under ancient and mediae- 
val conditions the legal sense of the Hindus was akin to and approached 
the modern conscience in both these postulates of civic existence. 
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The emancipation of the individual from the head of the family seems 
to have been effected very eurly in Hindu law though not to the extent 
to turn the society asocial. Individual freedom seems already to have 
been gaining in value though still retaining its foundation in 
community and thus fully possessed of its protective tissue, 

We have already noticed that during this age the Vedie society 
was sufficiently settled in India to admit of an elaborate differentia- 
tion of functions and occupations among the people, and already 
presented an economie environment favourable to the growth of 
industrial and commercial combinations in the community leading to 
the formation of specialized institutions like the guilds. These were 
perhaps the natural and necessary growths out of the conditions and 
requirements of the economic life of the age with its manysided 
development. 

It is admitted on all hands that Vedic society at a compara- 
tively early period divided itself into three fundamental orders or 
castes, viz., the ruling caste or the warrior caste comprising the king 
and his entourage, the priestly caste, distinguished in learning and 
religion, which though not directly wielding any political or martial 
power, was possessed of supreme influence in the state as regulating 
the king’s will, and the people caste with its Arvan blood and eligibility 
for all Aryan privileges in the matter of legal rights, religious rites 
and educational opportunities. All these castes or classes were, from 
political point of view, well-organised units with defined status and 
occupations, except the people. caste where we have an internal sub- 
classification in three well-organized bodies, socially and economically 
apart from one another. Historically, these three sub-castes were 
(1) with their dependents the herdsmen and cow-boys, (2) the agricul- 
turist or farmer and (3) the entire trading population, whether by land 
or by sea, maintaining active infercourse with foreign merchants. 
Later literature clearly specified these threefold occupations of the Vaisya 
naming them as krisi, pasupalya, and vanijva: Thus Kautilva says 
वश्यस्याध्ययनं यजनं दानं कृषिपाशुपाल्य वणिज्या च ।! There were also the mechanics, 


artisans, carpenters, pedlars and the like and the line between legiti- 
mate and objectionable labour was very often crossed as is proved bv 
the frequent denunciations in our legal literature of those that did so, 
and also bv the relaxation of the legal strictness in cases of distress due 
to failure of legitimate living. There were thus in course of develop- 
ment three specialized sub-castes dividing the unity of the people caste 
each pursuing its particular interests to the exclusion of other interests, 
so that ultimately the traders as a class made themselves into a distinct 
body apart from the classes to whom belonged the care of agriculture 
and cattle. Thus the due development of the commercial interests of 
the country was secured, Jeading to the establishment of guilds. The 
same thing happened in the case of the artisan class as well. 
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The guilds were thus but natural and necessary growths ab a 
very early period of our history, due to the considerable progress which 
the country had achieved in arts, manufactures aud trade. They 
presuppose and imply in fact a development to which history testifies. 

A group of human beings becomes an association through 
organization. Organization is the rule which assigns to each individual 
his position and his functions. The human mind always associates 
such rules with certain facts. These facts, though apparently 
heterogeneous, may be traced back to usage, domination, possession 
and declaration of will. 

The majority of the present-day associations have an order whieh 
is based on agreement, articles of association, legal proposition, and 
constitution. 

[In the associational organizations of these ancient days, 
however, the normative part is still played by usage. The custom of 
the past becomes the norm for the future. It is the usage which 
determines the position of the head as well as of the members of the 
association, the relation of superiority and of inferiority, and the func- 
tions of each individual member. 

We are not m a position to say how the laws of guilds, classes, 
and families came to be recoguized as such. These might have 
enjoyed their authoritative character from the days of the patriarchial 
rule, when the families lived by habit and custom of their ancestors. 

Usage is effective through the ' normative power of the factual ’. 
Its ordering and regulative power in. the association is based on the 
fact that it reflects the equilibration of the forces existing within the 
association. The interest. which all members have m the associational 
life, their interest in the proper utilization. of every force which is 
operative in the association, in placing every one of its members 
where he ean render most service, in assigning to lum rights and 
duties according to the needs of the whole, are counterbalanced by the 
aspiration of the individual to live his own life, to assert his own 
personality, to pursue his own interests. Usage always reflects the 
final equilibration of the forces. 

We shall see later how the ancient dharma-sutrakars and. Manu 
viewed such usages of various associations. 

We may here refer to the Vedic texts relating to these several 
associational bodies. We have the use of the words sresthin and 
sraisthya, which from their contexts would appear to have respectively 
the sense of the headman of a guild and the foremost place that 
belongs to श्रेष्ठिन , a headman, the presidency of a guild.” Professors 
Macdonell aud Keith point out that the word sresthin occurs in several 
passages of the Brahmana literature : 


यस्मात्‌ प्रजापतिरग्निर्वस्वादि देवतानां ऋभुषु रुच्यभावे सति। पितृद्वारा बलात्‌ 
रुचिमृतपादितवांस्तस्माद्‌ उ तस्मादेव कारणाल्लोकेऽपि श्रेष्ठी करिचिद्धनपति र्यं स्वकीयं भृत्य- 
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मितरैरनड्रीकृतमपि सर्वेभ्यो रोचयितुं कामयते d भृत्यं आचारहीनं पात्रे प्रतिग्रहयोग्यस्थाने 
बलात्‌ सर्वेभ्यो रोचयत्येव | 


Ait. Br., TII. 13. 6. 8. 
In another place we have: 


इन्द्राय d देवा ज्येष्ठाय श्रैष्ठाय नातिष्ठन्त सोऽब्रवीद्‌ बृहस्पति याजय मा ढादशाहेनति 

तमय।जयत्‌ ततो वे तस्मे देवा ज्वैष्ठाय श्रेष्टाय अतिष्ठन्त, इति | 
dit. Br. IV. 21. 3. 8. 
In Panehika VII, Adhvava 3, Khand 6, Kandika 8. we are 
given : 
ते सम्यञ्चो वेस्वामित्राः सर्वे साकं सरातयः। 
देवराताय तस्थिरे धृत्ये श्रेष्ठाय गाथिनाः, इति | 
Ait. Br., VIT. 33. 6. 8. 

The St. Petersburg. Dictionary assigns to the word the 
sense of a man of consequence. Jt is, however, possible that 
the word may already have the sense of the headman of guild, the 
modern seth. There is a simular doubt in. the use of sraisthya which 
18 perhaps not merely the foremost place as usually assumed, but defi- 
nitely the presideney of a guild. These guilds are referred to in the 
Dharmasutras and they play a considerable part im the Buddhist texts 
and the epic. The Vedic evidence, however, is not sufficiently definite 
in this respect though there are several references to these. The 
Aitareya Brahmana has three passages bearmg on the subject. In one’ 
we are told श्रेष्ठी पात्रे रोचयतयव यं कामयतेतम्‌। (3 Panchika, 15 Adhyava, 
6 Khanda, 3). In explammg this Sayana points out how Prajapati 
succeeded in making the gods accept the Ribhus as equal to them and 
savs, “Tor that very reason also a merchant prince, desirous of ren- 
dering acceptable a dependant of his to others refusing to own him, 
has nevertheless the power to enforce the grant to him of a worthy 
position by them, in spite of his disqualification due to violation of social 
rules. In the Satapatha Brahmana ^ also the word Sraisthya is used 
to indicate lordship. In the Atharvaveda * there is the expression 
‘ bestow on him lordships (sraisthya) over his fellows.’ ‘The terms 
sresthin and sraisthya are similarly used to denote the chief of the 
guild or the high position that belongs to him among his fellows in 
the Chhandogva Upanisad.* In the  Brihadaranyaka Upantshad 
(वृहदारण्यकोपनिषद्‌) Sarkara reads a reference even to co-operative 
trading or immdustry. 

In all these references from the Vedie literature the manner of 
the allusion to the head of the guild, his high social position and pre- 
eminent influence, seems to support the conclusion expressed by some 
Vedic scholars that the guild was then already known and was a 
familiar institution, a commonplace phenomenon, an ordinary object 
of daily observation. 
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As yet we find no definite conception of honour in the legal sensé. 
The conception of Prayascittà or Prayascitti 12 is there denoting a 
penance or expiation. Penances are prescribed for every conceivable 
sort of ritual, social or moral. A complete list of them is included in 
the Samvidhana Brahmana." Hitherto we do not find any clear indi- 
‘ation of the conception of the loss of civil honour in the Hindu system. 
Later on, we shall be told of Pātaka and Patitya and their legal 
significance. 

It seems during this period sex disqualification is increasing in 
importance. Indeed the position of woman has suffered a decline since 
the Rigvedic period. The probable reason seems to be the introduction 
of non-Arvan female element into. the Aryan household. The 
Brahmana literature ^ very often groups the women and the Sudras 
together as embodying impurity. Gradually the wife was displaced 
from her position of partnership with the husband at sacrifices and the 
ritualistic explanation for the bondage of woman and her incapacity 
to inherit property given in the Satapatha Brahmana ° is indeed signi- 
ficant. ‘‘ With the thunderbolt, the butter, the gods beat and 
weakened their wives; and thus beaten and weakened they had no right 
whatever to their bodies or to inheritage.’’ There are, however, other 
passages showing that the wives could vet take part in the yajna and 
other religious ceremonies.!* 

There does not seem to have been much change in the marriage 
laws since the Rigvedic age. The word gotra seems to have acquired 
the meaning of family or class. The Brahmana literature employs the 
word in this sense." Later on, in the Grihvasutras stress is laid on 
the prohibition of marriage within a gotra, or with a sapinda of the 
mother of the bridegroom. Senart has emphasized this fact as a basis 
of caste, on the ground that marriage within a curia, phratria, or caste 
(varna) was Indo-European, as was marriage outside the circle of 
agnates and cognates. The Satapatha Brahmana, however, expressly 
recognizes marriage within the third or fourth degree on either side. 
According to Sayana the Kanvas accepted marriage in the third degree, 
the Saurastras only in the fourth, while the scholastic on the Vajrasuci 
adds to the Kanvas, the Andhras and Dakshinatvas, and remarks that 
the Vajasanoins forbade marriage with the daughter of mother’s 
brother. <All apparently allowed marriage with the daughter of a 
paternal uncle, which later was quite excluded. Change of gotra was 
quite possible, as in the case of Sunahsepa and Gritsamad who, once an 
Angirasa became a Bhargava. As distinct from gotra we find the use 
of another word, kula, m the literature of this age '? denoting house or 
house of the family. The use of the word points to a system of indivi- 
dual families, each no doubt consisting of several members under the 
headship of the father or eldest brother, whose kula the dwelling is. 
As distinct from gotra, kula seems to mean the family in the narrower 
sense of the members who still live in one house, the undivided family. 
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It has been noticed above that according to Satapatha Brahmana 
marriage was allowed amongst some with the daughter of the mother’s 
brother or the son of the father’s sister. But it seems daughter of the 
mother’s sister and son of the father’s brother were always prohibited. 
The marriage within a kula was prohibited. But the prohibition within 
the gotra did not as yet exist, though marriage outside the gotra was 
perhaps frequent. Similarity of caste was also not an essential to 
marriage, as hypergamy was permitted even by the Dharmasutras so 
that a Brahmana could marry wives of any lower caste, a Ksatriya, 
wives of the two lowest castes as well as of his own caste, a Vaisya, 
a Sudra as well as a Vaisya although the Sudra marriages were later 
disapproved in toto. Instances of such intermarriage are common in 
the Epic, and are viewed as normal in the Brhaddevata. 

It was still considered proper that the younger brothers and sisters 
should not anticipate their elders bv marrying before them. The 
literature of this age also presents a series of names expressive of such 
anticipation, censuring as sinful those who bear them. These terms are 
the parivividana, or agredadhus, the man who, though a vounger 
brother, marries before his elder brother, the latter being then called 
the parivitta. Agredidhisu is the man who marries a younger 
daughter while her elder sister is still unmarried and the didhisu pati,” 
who is the husband of the latter. These terms seem to indicate that 
some sort of dishonour was attached to such marriages. The evidence 
however is not even now sufficient to enable us to ascertain whether or 
not these involved any loss of civic honour. 

The remarriage of a widow was apparently permitted. This 
seems originally to have taken the form of the marriage of the widow 
to the brother or other nearest kinsman of the dead man in order to 
produce children. At any rate, the ceremony is apparently alluded to 
in a funeral hvmn of the Rigveda. We have already noticed these 
und similar texts. These are really only obscure references to such 
remarriage. The later Dharmasutras however clearly recognised re- 
marriage in case of the death of the first husband. — Pischel finds some 
evidence in the Rigveda ° to the effect that a woman could remarry if 
her husband disappeared and could not be found or heard of. In the 
Atharvaveda for the first time a remarried wife gets the name of 
Punarbhu. 


We have already seen that polygamy was allowed in Vedic India. 
This is clearly proved by many passages in the Rigveda and the later 
Samhitas. Manu. according to the Maitrayani Samhita ** had ten 
wives. The Satapatha Brahmana?” explains polygamy by a charac- 
teristic legend. Moreover, the king seems regularly to have four wives 
attributed to him (the mahisi, the parivrikti, the vavata and the 
palagali). The mahisi appears to be the chief wife, being the first 
one married according to the Satapatha Brahmana.” The parivrikti, 
the neglected is explained by Weber and Pischel as one that has had 

44—1858 B, 
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no son. The vavata is the favourite while the palagali is, according 
to Weber, the daughter of the last of the court officials. The names 
ure curious and not very intelligible, but the evidence points to the wife 
first wedded being a wife in the fullest sense. This view is supported 
by the fact emphasised by Delbruck. But in the sacrifice the patni 
is usually mentioned in the singular, apparent exceptions being due to 
some mythological reason. Zimmer is of opinion that polygamy is 
dying out in the Rigvedic period, monogamy being developed from 
polygamy; Weber, however, thinks that polygamy is secondary, a 
view that is supported bv more recent anthropology. The Aitareya 


Brahmana speaks of the permissibility of polygamy but declares that 
polvandry is absurd : 


एकस्य वह्वयो जाया भवन्ति dad AG: सह TAT: | 
Ait. Br., XII. 12. 

Despite polygamy, however, there is ample evidence that the 
marriage tie was not lightly regarded as far as the fidelity of the wife 
was concerned. Monogamy seems to be approved even in the Rigveda?* 
so that even from that age some higher idea of morality was in course 
of formation. 

Forms of marriage as also the ceremonies attendant on them 
were not much changed during this age. Celibacy on the part of a 
man is discouraged; one without a wife is not entitled to drink soma 
juice.” 

Even now we have little information as to the legal relations of wife 
and husband after marriage. That the husband was absolute master of 
a wife as of a slave is not probable, though he doubtless exercised some 
power of correction. The wife was a regular participant in the offer- 
ings of the husband. In this connection the term patni regularly 
applies to her in the Brahmanas * where jaya designates her in her 
conjugal capacity. We have already seen how in “this respect her posi- 
tion gradually deteriorated. Yet even now she is looked upon as half 
her husband.*? It is she who completes him.** 

The main object of a woman's marriage was the production of 
children, this being repeatedly asserted in the Rigveda and later.” 
The desire for offspring as was natural in a society which mainly 
counted relationship through the father, took the form of a wish for 
a son to perform the necessary funeral rites for the father, and to 
continue his line. Sonlessness is termed avirata and is placed on the 
same level as lack of property : amati, and agni is besought to protect 
from it. The birth of a daughter was certainly not specially wel- 
come; the Aitareva Brahmana contains an old verse which says that a 
daughter is a misery (kripanam) while a son is a light in the highest 
heaven. 

On the failure of natural children adoption seems to have been 
possible. During this age it seems it was even resorted to when 
natural children existed, but when it was desired to secure the presence 
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in the family of a person of specially high qualifications, as was the case 
of Visvamitra’s adoption of Sunahsepa (शुनःशेप) 26 It is not clear whether 
adoption from one caste into another was possible. There is no good 
evidence that Visvamitra was a Ksatriya while Sunahsepa, a Brahmin. 
All that is clear is that Sunahsepa belonged to the Angirasa family and 
was adopted into the family of the gathis. It should be remembered 
that adoption was rather condemned in the Rigveda by Vasishtha.*’ 
Even during this age these Arvans desire for sons born of their own 
bodv. The Atharvaveda defines a son thus: 


पूंसि d रेतः भवति तत्‌ स्त्रियाम्‌ श्रन्‌सिच्य ते तत्‌ वे पुत्रस्य वेदनं तत्‌ प्रजापति श्रब्रवीत | 
Atharvaveda, 11. 10. l. 
The primary importance of a son is even now purely earthly : 
यद्‌ यथैवादः प्रिय: पत्र: पितरं प्रिया जाया वा पति सुखं शिवमुपस्पृशत्याविस्रसः। 
Ait, Br., XXXIX. 7. 10. 
According to these Arvans या ad पुत्रषणा सा वित्तैषणा 
Br. Up.. IV. 1. 22; Ast. Brah., 11. 5. 1. 6. T. 8. 
Those amongst them who are of philosophic turn of mind and so look 
down upon gross earthly wealths, equally disclaim the desire for a son : 


qd विद्वांसः प्रजां न कामयन्ते कि प्रजया करिष्यामो येषां नोऽयमात्माऽयं लोक इति | 
Br. Up., IV. 4. 22. 
But the theory that a sou is necessary for providing the father with 
after-life sustenance is already gaining ground “2 though it has not as 
vet reached a stage when a son must be had at any cost. There seems 
lo be no clear indication of Niyoga even during this stage. Satapatha 
Brahmana condemns this by saying that when a woman who belongs to 
one carries on intercourse with another, she undoubtedly commits sin.” 
The storv of Sunahsepa as given in the Brahmana literature 
supports the theory of a Svavamdatta son. Here again he is adopted 
into the family of Visvamitra not to fill up the want of a son; according 
fo the legend Visvamitra already had one hundred sons. The story 
however indicates the following important points :— 
]. Tt indieates the right of a father to sell his son. 
9. But he can sell his son only to save his family from starvation. 
8. Even then his action is much looked down upon by others. 
4. He can in no case sell his eldest son. 
5. Mother's consent is also necessary before a son can be sold 
away. 
6. If the purchaser sets the son, so sold to him, free, the son 
‘ does not necessarily come back to his father's potestas. 
Henceforth the father would have no control over him. 
7. The position of a son in his adoptive family seems to depend 
on the special contract for the purpose. 
8. The adoptive father alone cannot confer any status on the 
adopted son. Consent of the members of the adoptive family 
may be essential. 
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We find mention of another kind of son who is called kanita : 
आ स एतु य gaat अदेवः पृत्तंमाददे | 


यथा faa weer: पृथुश्रवसि काणीते$स्या व्यष्याददे।। 

Rigveda, VIIT. 46, 21. 
This kanita son seems to be the prototvpe of later kanina son; but the 
(wo seems to mean different things altogether. Kanita seems to be 
the som of a gir] married in a. particular form in which she is not trans- 
ferred from the protection of her father’s family deities. Kanina later 
became the son of an unmarried girl. No other kind of son is men- 
tioned during this age. 

We have already noticed that slavery was recognised from the 
early Vedic period. The word dasa has the sense of slave in several 
passages of the Rigveda.” Dasi, the feminine, alwavs has this sense 
from the Atharvaveda '* onwards. Aboriginal women were, no doubt, 
the usual slaves; for on their husbands being slain in battle thev would 
naturally have been taken as servants. They would sometimes also 
become concubines, thus Kavasa was taunted with being the son of a 
female slave, dasvah putrah, in the Aitareva Brahmana. Dasya 
occurs in the Brihadarauvaka Upanishad ** in the sense of slavery. 

Even now we are not in a position to give any detailed account of 
the land system prevailing in the countrv. Some hints are available 
only from the accounts of the relations and functions of the castes as 
runmed up in the Brahmana literature. Aitareva Brahmana *° treats 
of the castes as opposed to the Ksatriya. According to it the Brahmana 
is a receiver of gifts (a davi), a pavi (a drinker of soma), avasayi (a 
seeker of food) and vathakama prapyah (liable to removal at will). 
The Vaisya is ' anyasya Balakrt ° (tributary to another), ‘anvasyadyah’ 
(to be lived on by another), and ‘ vathakama jvevah ' (to be oppressed 
at wil). The Sudra is the servant of another ‘ anyasya presvah ' 
‘kamotthpval ', to be expelled at will and ' vattra kama vadhyah ', 
to be slain at pleasure. "This description seems caleulated to show the 
relation of each of the castes to the rajanya. Even the Brahmana can be 
controlled bv him; whilst the Vaisva is inferior to a Brahmana and is a 
tributarv whom, it seems, the rajanya can remove without cause from 
his land, but who is still free and whom he cannot maim or slay with- 
out due process. But the expulsion of fhe Vaisva from his land may 
not be allusion to quasi-ownership of land bv the king or Ksatriya : 
it may be only an act of royal authority not an incident of tenure. 
In another passage of the Aitareva Brahmana ® however we are told: 


ब्राह्मणो राजन्यो वेश्यो निक्षिस्यमाणः यात्रियं देवयजनं याचति। 
Ait. Br., 34. 2. 
This indicates that Ksatriya was looked upon as the ultimate owner of 
the land. A passage in the Satapatha Brahmana ** seems to strengthen 


this view. The passage runs as follows: ‘‘ Yama is the ksatra and the 
fathers (deceased ancestors) are the clansmen; and to whomsoever he, 
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with approval of the clan, grants settlement, that settlement is pro- 
perly given, and in like manner does Yama, the ruling power with the 
consent of the clans, now grant to this sacrificer a settlement on this 
earth.” 

We have already noticed how division of Jands into well-defined 
plots is indicated even in the early Vedic times. Even in the Rigveda 
we are told : 


दस्यूञ्छिम्यू श्च quga vigar पृथिव्यां शर्वा नि बरहीत्‌। 
सनत्क्षेत्रं सखिभिः र्वित्न्येभिः सनत्सूर्यं सनदपः JATA: | 
Rigveda, 1. 100 18. 
“ He, much invoked, hath slain Dasyus and Sunyus, after his wont, 
and laid them Jow with arrows. 
The mighty Thunderer with his fair-complexioned frend won the 
land, the sunlight, and the waters.” 
Elsewhere we are told: 
क्षत्रमिव वि ममुस्तेजनन एकं पात्रमृभवो TEATA | 
1११४९९१, 1. 110. 5. 
“ The Ribhus with a rod measured as tt were a field, the single sacri 
ficial chalice wide of mouth.” 

This shows that even in those early days lands were measured 
and divided into plots and perhaps given 1o several families for the 
purpose of cultivation. 

It seems that land belonged to the community of the Ksatriyas 
who were perhaps looked upon as its acquirer. The chief of the 
Ksatrivas with the consent of his clansmen could give settlement in 
plots. If these plots were to be used for a purpose other than agri- 
cultural (sav, for the performance of vajna) a special grant from the 
chief would have to be taken. 

The position of the king with regard to the land is still obscure. 
Later literature, however, clearlv recognized the king’s overlordship and 
described the king as ‘Lord of all’, a phrase which Bübler was inclined 
to mterpret as proof of land-owning. 

Hopkins thinks that the gifts of land to priest seems to be the 
first sign of land-transaction in the Brahmanas. These nught have 
heen either actual gift of land or the mere grant of a superiority. 
Transfer inter vivos of land is hardly yet recognized save exceptionally 
ax a sacrificial fee, daksina.? Even then it was disapproved.” 

It has been noticed above that perhaps the Ksatriyas were looked 
upon as acquirers of the property by conquest. That property could 
be acquired by conquest, there is no doubt about that. The word Udaja 
is used in the Maitrayani Samhita to denote the share of the booty of 
war taken by the King after a victory, Samgramam jitva. 

It seems, the dependent members of a family could not as a rule 
earn anything as their separate property. But we find some indication 
of the relaxation of this rule at least in certain cases. The story of 
Sunasepah is indicative of this relaxation. According to that story 
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Rohita could earn propertv as his own wherewith he purchased 
Sunasepah. He thus acquired property in Sunasepah and could pur- 
chase his release by giving him (Sunasepah) over to his (Rohitas’) 
father, Harischandra, to be sacrificed to Varuna as agreed upon. The 
Aitareya Brahmana tells us 


स पितरमेत्योबाच ततहन्ताऽमननात्मानं निष्क्रीणा इति 
Ait. Brah., 38. 


This may however be a special case with the Ksatriyas only. And even 

with them, it seems to hold good only when the earning is by conquest 

without any help from the father. Rohita could earn property for 
himself only when he became a सन्नाह an expert in the use of weapons. 

This seems to be something like the Roman pecultum castrense. 

As for contract, save in regard to money-lending practically not 
much is to be gathered from Vedic literature. Much of the labour, 
which would in a more developed society have been done by worker, 
would be performed by slaves, while the technical workers of the 
village, of whom long lists are given in the Vajasaneyi Samhita * and 
the Taittiriya Brahmana,” may have been recompensed, not by any 
sum based on each piece of work done, but by fixed allowances, much 
as the village servants are in modern times. 

Debts no doubt were creatures of contract and men of this age 
considered undischarged debts as taints that would mar all their after- 
life prospects. Debts were looked upon as evil to be discharged with 
utmost care. Even the literature of the earlier period expressed this 
horror of debt. The Atharvaveda, for example, tells us, “As men 
discharge the utmost debt, collect the eighth and sixteenth part. So to 
the foeman we transfer together all the evil dream.” ** 

Again ‘‘ Vaisvanara the Purifier purge me when I oppose their hope 
and break mv promise Unknowing in my heart, With suppli- 
cation, Whatever guilt there is in that, I banish.” °° 

We have indications of the factum of deposits, but nowhere in the 
literature of this period we meet with any reference to the law regulat- 
ing the relations constituted by such transactions. One word used to 
mean deposit is परिदाणम्‌. This seems to indicate that the transaction took 
the form of gift. It seems to have been looked upon more as gift than 
anything else with, this difference only that the donee in such cases 
had to give back the very things given to the donor himself on 
some future time or to some one else named by the donor. 


We are told in the Atharvaveda : 
अथो यानि च यस्मा ह यानि चान्तः परीनहि। 


तानि ते परि दद्मसि i 
Atharvaveda, XIX. 48. 1. 


‘‘ Then all that we accumulate, all that the treasure chest contains 
All this do we entrust to thee,” 
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Further 


रात्रि मातरुषसे न: परि देहि। 
Atharvaveda, XTX. 48. 2, 


७ a 


'" Entrust thus us to Dawn, O mother Night.” 


These seem to convey some idea of trust prevailing amongst these 
early Aryans. The word Nidhi is also found even in the Rigveda to 
mean deposit or store. It also acquired the sense of treasure 
generallv.*? ‘he word is used in the Chhandogya Upanisad ° as well 
to denote some sort of science. From these passages, however, no indi- 
cations as to the law of deposit can be gathered. 


The literature of this period indicates that in entering into con- 
tracts some ceremonial observations became necessary. Tt seems that 
a promise derived its sense of inviolability from these ceremonials. 
[he Satapatha Brahmana tells us “ He who is about to enter on the 
vow, touches water, whilst standing between the Abavaniya and 
Garhapatya fires, with his face turned towards the east. Looking 
towards the Ahavaniya fire, he enters on the vow with the text ' ९) 
Agni, Lord of the vows, T will keep the vows, may I be equal to it, 
may I succeed in it.’’’ ““ This extract indicates the formularies used 
in entering into covenants. Similar requirements are indicated in the 
Aitareya Brahmana १ as well. A contract was deemed to be of divine 
origin having its prototype in the sacred ' Tanunapatra '. Inviolability 
was its essential feature. To ensure this inviolability sometimes 
hostage seems to have been necessary. Once the contract is entered 
into one can be released from it only by another similar formula." 
After the completion of his promise he is to divest himself of the vow 
with the text: ‘‘O Agni, Lord of vows, I have kept the Vow; I have 
been equal to it; I have succeeded in it." * The Satapatha Brahmana 
discourages the idea of contracting with anybody and everybody: ''But 
let him not contract with anybody and everybody." ** 


Betting seems to have prevailed from very early times. The 
word Aji is constantly used in the Rigveda ” and the later literature to 
express the sense of a race. Horse-racing was one of the favourite 
amusements of the Vedic Indian, the other being dicing. The race 
course called Kastha or Aji appears from the Atharvaveda to have been 
a quasi-circular one to a mark and back again. In the Rigveda the 
course is described as broad (urvi)’? and the distance as measured out 
(apavrkta aratnayah). Prizes were offered and eagerly competed for. 
The person who instituted a race is referred to as ajisrt and Indra is called 
Ajikrt and Ajipati. 

The rate of interest on loans is not vet specified. We have the 
word Kusidin as a designation of the usurer in the Satapatha 
Brahmana 7 and the Nirukta. Jolly referring doubtless to the 
expression Kusida apratitta, a loan not yet repaid, occurring in connec- 
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tion with anrna, free from! debt appears to be right in taking Kusida 
to have the sense of loan in the Taittiriva Samhita.” 

Standard of value in currency is already adopted. The word 
Hiranya in the Rigveda and later denotes gold. It is hardly possible 
to exaggerate the value attached to gold by Vedic Indians. The metal 
was, it is clear, won from the bed of rivers. A gold currency was evi- 
dently beginning to be known in so far as definite weights of gold are 
mentioned: Thus a weight, Asta-prud, occurs in she Samhitas "® and 
the golden satamana, weight of a hundred Krsnalas is found in the 
same texts." In several passages moreover hiranva and hiranvam may 
mean pieces of gold. 

Before proceeding to examine the law of inheritance and succession 
it will be pertinent to notice that the theory of after life under- 
went some material change during this age. According to Chhandogya 
Upanisad the spirits go to the world of the fathers, thence to the ether 
and thence again to the Moon. ‘‘ Having dwelt there till their good 
works are consumed, they return again that way as they came, till they 
attain some birth the nature of which depends on the nature of the 
works done bv these while living here during previous birth."' 


मिठूळोकादाकाशमाकाशाच्चन्द्रमसमेष ।... तस्मिन्‌ यावत सम्पातमुषित्वा5थ 
मेवाध्वानं पुननिवत्तेन्ते ययतम्‌ । तद्‌ य इह रमणीयचरणा अभ्याशो ह यत्ते रमणीयां योनि- 
HITA रन्‌ ब्राह्मणयोनि वा क्षत्रिययोनि वा वेश्ययोनि वाऽथ य इह कषूयचरणा अभ्याशो ह यत्ते 


कपूयां योनिमापद्येरञाशवयोनि वा शूकरयोनि वा चण्डालयोनि वा | 
Chhand, Up., V. 10, 4. 5. 7. 


Ancestor worship continues as of old, but it has undergone some 
change in the detailed ceremonials. It seems the number and the line 
of ancestors worshipped are limited. The necessity for food in the 
after life becomes inpre and more felt till this food the fathers make 
their lives’ sustainer.'? People have already begun to make monthly 
offerings to the Pitris." They pay special attention to a limited num- 
ber of these Pitris." The father of our father, his grandfathers, these 
fathers they shall worship with oblations. ‘‘ The father of our father, 
his grandfather, those who have entered into air's wide region. "Those 
who inhabit earth or dwell in heaven, these fathers will we worship 
with oblation.” © 

Ihe limit to the number of Pitris to be worshipped was perhaps 
a necessary consequence of the change in the theory of after-life. 

In the whole literature of this age the word cousin almost always 
means ‘enemy . 

The Atharvaveda tells us : 


वरणेन प्रव्यथिता भ्रातुव्या मे सवन्धव: | 
असूर्तं रजो अप्यगुस्ते यन्त्वधमं तमः || 


Atharvaveda, X. 9, 9. 
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~ Affrighted by the Varana, let my 
near Akin to 
Pass to the region void of light; to deepest 
darkness let them go.” 
Again we have '' From family sickness, Kinsrnen’s 
destruction, from Druh, from varuna’s noose 
I free and save thee.’’ 82 


This indicates disruption of Vedic family. Naturally no one 
would rely on such an enemy for his sustenance in after life. Possession 
of a son thus gains in importance. But even now a sonless man can, 
if he conducts himself well in this life, reach the highest heaven : 


ये aaa: शशमानाः परेय्‌ हित्वा द्वेषांस्यनपत्यवन्तः | 


ते द्याम्‌ दित्याविदन्त लोक नाकस्य पृष्ठं अधि दीध्यानाः ॥ 
Alharvaveda, XVIIT. 2, 47. 
'* Unmarried men who wiled and have departed, the childless, having 
left their foes behind them, 
llave found on high the world whercto they mounted, reflecting on the 
ridge of Vaulted heaven.” *! 

We have already seen that very little indication is obtained that 
the property of the family was legally family property. It seems that 
from the early Rigvedic period it has been the property of the head of 
the house, usually the father and that the other members of the family 
only had moral claims upon it which perhaps the father could ignore, 
(hough he might be coerced by his sons if they were physically stronger. 
The father might divide the property among his sons as was done by 
Manu according to the story given in the Taittiriya Samhita. Manu 
seems to have omitted Nabhanedista, whom he afterwards taught how 
to appease the Angiras, and to procure cows. This is a significant 
indication that the propertv he divided was movable property, rather 
than land. In the Aitareya Brahmana ** the division is said to have 
been made during Manu’s lifetime bv his sons, who left only their aged 
father to Nabhanedista. According to the Jaiminiya Brahmana again 
four sons divided the inheritance while their father was old but still 
alive." Tt is possible to regard daya as denoting the heritable property 
of the family; but this goes against the developed sense of patria potestas 
of the father as indicated bv the story of Sunasepah. This story is 
inconsistent with the view that the sons were legally owners with their 
father, unless and until they actually insisted on a division of the 
property. Probably land was not divided at first, but its disposal 
began to follow the analogy of cattle and other movable property as soon 
as the available supply of land became limited. 

As for the method of division the Taittiriya Samhita seems to 
indieate that the elder son was usually preferred; perhaps this was 
always the case after death. The story of Sunasepah also indicates 
the possibility of some advantage attached to the position of the eldest 
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son. When Visvamitra offered to adopt Sunasenah, the latter insisted 
upon being made the eldest son of the family. 


सहोवाच विश्वामित्रो ज्येष्ठो मे त्वं पृत्राणाम्‌ 
Ailareya Br., XXXIII. 5. 


Some of Visvamitra’s sons objected to this even at the risk of being 
disinherited. These are really indicative of some privileges attached to 
the position. In spiritual matters the eldest son had some undoubted 
preferential claim.*? 


इदं वाव तज्ज्येष्ठाय पुत्राय पिता ब्रह्म प्रब्रूयात्‌ प्रणाय्याय वाऽन्तेवासिने । नान्यस्मे कर्मे चन | 
Chh. Up., JIT. 11. 5, 3. 


Sunasepah too by his adoption as eldest son became entitled to some 
preference in spiritual matters in the adoptive family. 
अधीयतदेवरातो ऋकययोरुभयोऋषिः। wu णाम्‌ 
चाधिपत्ये दैवे वेदे च गाधीनाम्‌ । 
Aitareya Br., VII. 18. 


During father’s lifetime an eldest son might have been superseded 
by another at the option of the father. 'This seems to be indicated by 


the story of Sunasepah itself, as also by a passage in the Panchavimsa 
Brahmana.” 


There is a passage in the Satapatha Brahmana indicating that 
women were excluded from inheritance. This seems to be indicated 
by Nirukta as well. 

The Brihadaranyaka Upanishad gives an account how Yajnavalkya 
When going to enter upon another state proposed to divide his estate 
amongst his two wives. He said '' Maitreyi, I am going away from 
this my house. Let me make a partition of my property between thee 
and Katvavani. 

तेऽनया कात्यायभ्याऽन्तं करवाणीति | 
Brih. Up., II. 4. 1. 

There is no clear reference to daughter's right of inheritance; 
but there is no reason t3 think that her position. becanie changed for 
the worse since the early Vedic days. 

That father had a right to disinherit his sons is amply indicated 
by the story of Abhyagni Aitasayana. This man was, according to the 
Aitareya Brahmana,” unfortunate enough to quarrel with his father 
Aitasa. The result was that he and his progeny were called the worst 
of the Aurvas. In the version of the Kausitaki Brahmana,?* the Aita- 
sayana Ajanevas take the place of the Abhvagins and the Bhrigus of 
ihe Aurvas. The story of Sunasepah also indicates similar power of 
father. But in both cases the process followed seems to have been to 
curse down the son to suffer some sort of infamia. 


The story of Nabhanedista seems to indicate that a disposition of 
property to take effect after the death of the transferor was not possible. 
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Death was considered as severing man’s connection with the property. 
The very name रेकण: of property indicated this : 
रिच्यते अवतिष्ठते saa: ्रियमाणस्य धनं 

The gift made by the Angirasas to Nabhanedista.thus could 
not take effect. While going to heaven the Angirasas told 
Nabhanedista that he would take all the property left by them. But 
when in accordance with this gift, which was to take effect after the 
Angirasas had gone to heaven, Nabhanedista proceeded to possess the 


property he was opposed by someone who claimed the whole. This 
latter’s claim prevailed. 


It seems, however, that a man might on his death-bed dispose of 
his property bv gift to take effect at ones: 


रयिं न करिचिन्म॒वाँ अवाहा 
Rigveda, 1. 116. 3. 


The crimes recognized in Vedic literature vary greatly in import- 
ance, while hardly any distinction is made in principle between real 
crimes and what now are regarded as fanciful bodily defects or infringe- 
ments of Inerely conventional practices. This will be evident if we 
compare the list of criminals in Maitrayani Samhita, Kathaka Sam- 
hita, Kapisthala Samhita and ‘Taittiriya Brahmana.” The crimes 
enumerated include the slaying of an embryo (Bhruna), the slaving 
of a man (Vira) and the slaving of a Brahmana.!? The Taittiriva 
Arauyaka '°' declares that the slaving of a Brahmana alone is truly 
murder, and the Satapatha Brahmana states that the sin of murdering 
a Brahmana can be expiated only by the performance of an Asvamedha, 
the ne plus ultra of human generosity of Brahmanas. Treachery is 
mentioned m the Panchavimsa Brahmana ° as being punishable by 
death. There is, however, no clear indication of an organized crimina! 
justice vested either in the King or in the people. "There still seems to 
have prevailed the system of Wergeld (Vaira) which indicates that 
criminal justice remained in the hands of those who were wronged. 
In the later literature however King’s peace is clearly recognized. In 
the Atharvaveda we are told of a man being under arrest at Kings’ 
order : 


कि खिन्नो राजा जगृहे कदस्याति aa चकुमा को वि वेद 
Atharvaveda. XVIII. 1. 83. 


It may reasonably be conjectured that the royal power of 
jurisdiction is steadily increasing. The reference in the Satapatha 
Brahmana to the King as wielding Danda, punishment, confirms this 
supposition. Whether the king was assisted by the assessors or not 
cannot be made out clearly. 


The procedure adopted in deciding criminal cases is not quite 
clear. We have, however, some indication of the procedure followed 
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during this age in trying an offender. The alleged offender is most 
probably brought under arrest bv the King’s officers : 


कि feat राजा जगृहे कदस्याति ad चकृमा को वि वेद 
Atharvadeva, XVIII. 1. 88. 


He is brought before the Magistrate, the Pratyenasah, by these 
arresting officers, most probably by the ugrah, the police officer. There 
in his presence the prosecutor brings his charges against the accused. 
If the accused denies the charge, evidence in support of the charge may 
become necessary. The Magistrate may however take the help of an 


ordeal. It seems that in the trial bv an ordeal the gods reveal the 
truth?” 


पुरुषं सोम्योत हस्तगृहीतमानयन्त्यपहार्षीत्‌ स्तेयमकार्षीत्‌ परशमस्मे तपतेति स 
यदि तस्य कर्ता भवति तत एवानृतमात्मानं कुरुते सोऽनृताभिसन्धोऽनृतेनात्मानमन्नधयि 
परशु तप्तं प्रतिगृह्णाति स दह्यतेऽथ हन्यते ॥ 

अथ यदि तस्याकर्ता भवति तत एव सत्यमात्मानं कुर्ते स सत्याभिसन्धः सत्येनात्मान- 

मन्तर्धाय परशुं तप्तं प्रतिगृह्लाति स न दह्यतेऽथ मुच्यते॥२ 
Chhand. Up., VI. 16. 1, 2. 


In the Chhandogya Upanishad the ordeal of the red-hot axe is 
mentioned as applied in an accusation of theft. It must apparently be 
understood to have been inflicted by the direction of the king. The 
punishment of theft was, in some cases at least, death, probably when 
the thief was taken redhanded. Jn other case binding to posts was a 
penalty presumably accompanied by the return of stolen goods. Magni- 
tude of the crime is gradually coming into consideration in punishing the 
criminals.’ Hach crime involves also a guilt. King punishes the 
criminal; but the guilt is punished by the gods. Hence a law-breaker 
must expiate himself from tha sin by expiation. Otherwise he would 
undergo another punishment in the shape of a low birth or sickness 
for the actual delinquency. That the king had some band in the 
administration of criminal justice is indicated bv the literature of 
this period. The Satapatha Brahmana describes a Brahmana as 
'a-dandya °. He however inflicts punishment on others. The later 
sutras make it clearer bv saving rajapresito dandah 5 


It will serve no useful purpose to enumerate the various classes of 
crimes recognized and punished during this age. It seems that even 
defamation and false prosecution were considered as offence. The 
Aitareya Brahmana tells us 


अनेनसम्‌ एनसा सो5भिशस्ताअ एनस्वतोवांऽपरांदेनः 
Ait, Br., XXV. 6. 
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Adulterv was generallv recognised as a serious offence against the 
husband of the woman affected. 

As regards Procedural law in civil matters no clear account of the 
same is available. But there are ample indications to show that the 
system was much developed. The list of victims at the Purusamedha 
includes a Prasnin, an Obhiprasnin, and a Prasna Vivaka.! Probably 
these were plaintiff, defendant and the judge. Sabhachara in Taittiraya 
Brahmana also referred to a judicial member of the bodv known as 
Sabha. The word Sabhasad probably was the technical name of assessor 
who had to decide legal cases in the Sabha. There is the word Sthapati 
used in the Vedic literature which perhaps meant chief judge, indicating 
that already gradation in courts of law became known. Sthapati is the 
name of a royal official mentioned in the Atharvaveda and often later.!** 
According to Satapatha Brahmans Revottaras Cakra was the Sthapati 
of the exiled king Dustaritee Paum Savana, of the Srujavas. He suc- 
ceeded in restoring the king to his roval dignitv.!° The exact sense is 
not certain. But the meaning Chief Judge is more likelv. He is 
inferior in position to the Kings’ brother.!'^ 

The word Gramya Vadin, indicating a village judge, also speaks 
of this gradation. The king is the later chief civil judge, and mav pre- 
sumably have been so even in these early days, maybe in conjunction 
with the leaders of the tribe. 

The use of witnesses as evidence is clearly indicated. But the 
ordeal is not recorded as deciding anv civil matter except the dispute 
between Vatsa and his rival as to the true Brahmanical descent of the 
former."' Whether the oath was so used cannot be clearly shown. It 
appears however that a Brahmin was preferred in legal matters to a 
non-Brahmin.!!? 

The story of Nabhanedista refers to settlement of dispute bv arbi- 
tration, the arbitrator being conversant with law, being a Nisthaba. The 
earlier Madhyamasi 7 also indicated arbitrators. It will be interesting 
to notice how in the dispute between Nabhanedista and Vastu, each 
party puts forward his claim. ‘‘ This is mine, because the Angiras 
made a gift of this to me.” ‘‘ This is mine, because I am vastu.” 
Then Nabhanedista’s opponent mentions one as an arbitrator and 
Nabhanedista agrees to refer the matter to him. The matter is then 
referred to the arbitrator in the exact language of each claimant. 
The decision of the arbitrator is binding on them. 


LECTURE XIV 
HINDU LAW DURING THE SUTRA PERIOD 


It has already been observed that to a certain extent Hindu Taw 
was lacking in unity. From the end of the Rigvedic period onwards 
they seem to have been characterized religiously by particularism, there 
being different Vedic schools, and the whole body of Aryans being divided 
into these different schools. The dismemberment of the law in such 
cases would be a necessary consequence in view of the fact that religion 
and law were intermixed and interdependent in those early days. We 
have further noticed that Hindu Law was in a sense racial. Yet the 
conception of territorial law was not altogether foreign to the Hindu 
system. 

Whatever that be, the informations available for this era do not 
applv to the entire territory occupied by the Aryans. Any rational uti- 
lization of these materials would demand that the different territories 
must be kept distinct. Sources giving an account for Southern India, 
for example, would require cautious utilization for a picture of the north. 
The Southern India again may be divided for our purpose into the 
Andhra land, the Konkan and further south and the Maharastra and 
Eastern Hyderabad. The sources of information for these tracts will 
chiefly be the Dharmasutras of Gautama, Apastamba, Baudhayana and 
Hiranvakeshin. 

For Northern India Vasistha Sutra will be an authority. This 
sutra, though coming after the establishment of special law school, will 
give us an account of the probable customs and usages prevailing in the 
north. We shall also refer to the Vishnusmriti which was of special 
authority in the Punjab and Kashmir. 

We have already noticed how in the early Vedic literature the local 
bodies or guilds appear as developed institutions, possessed of a distinct 
organization of their own, claiming and commanding a recognized posi- 
tion of importance and influence in the state. The legal literature of 
the period under consideration recognizes their distinct and practically 
independent political status and amply , indicates their constitutional 
relations with the state. These guilds or local bodies developed a 
distinct body of laws or by-laws to regulate their work and activities the 
existence and authority of which are clearly affirmed and admitted in 
the legal treatises of the period. Thus Gautama while stating how a 
King’s administration of justice should be regulated states : 

तस्य च व्यवहारो वेदो धर्मशास्त्राण्यद्ञान्युपवेदा: पुराणं । देशजातिकुलधर्माश्चाम्नारयंर- 
विरुद्धा: प्रमाणं । कर्षकवणिकपशपालकुसीदिकारवः स्वे स्वे वर्गे। तेभ्यो यथाधिकारमर्थान्‌ 


waraga धर्मव्यवस्था | 
Gautam S., 1I. 2. 19-22. 
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'" His administration of justice shall be regulated by the Veda, the 
institutes of the sacred law, the Angas and the Purana. "The laws of 
countries, castes and families, which are not opposed to the sacred 
records have also authority. Cultivators, traders, herdsmen, money- 
lenders and artizans have authority to lay down rules for their'respective 
classes. Having learned the state of affairs from those who in each 


class have authority to speak he shall give the legal decision. Similarly, 
Vasistha savs that 


देशधर्मजातिधमंकुलधर्मान्‌ श्रुत्यभावादब्रवीन्मन्‌: 
Vasistha, I. 17. 
“Manu has declared that the peculiar laws of countries, castes, 
and families, may be followed in the absence of rules of the revealed 
texts." Again he says: 
देशवर्मजातिधर्मकुलधर्मान्‌ सर्वानिवेताननुप्रविश्य राजा चतुरो कर्णान्‌ स्वधर्मे स्थापयत्‌ | 
Vasistha, XIX. 7. 
“Let the King, paying attention to all the laws of countries, 
castes, families, make the four castes fulfil their particular duties.’’ 
Similar statements are to be found in the other Dharma Sutras 
as well. Apastamba says: 


एतेन देशकुलधर्मा व्याख्याता: 
Apastamba Dharmasutra, TT, 6. 15, 1. 
Baudhayana also says: 


TA तत्र देशप्रामाण्यमेव स्यात्‌ | 

Baudhayana Dharmasutra, I. 2. 6. 

No doubt there is no evidence regarding the organization of the 
various local bodies in the literature of this period. This however is 
supplied by the later literature and there is no reason to suppose that 
this organization did not hold gond during this period as well. The 
efficiency of the organization will be apparent from the laws of appren- 
ticeship of which we have some indications in the Sutras of this period. 
Later on these laws are given in details. Thus Narada states: ‘‘ If a 
youngman wishes to be initiated into the art of his own craft, with the 
sanction of his relations, he must go and work with a master, the dura- 
tion of his apprenticeship having been fixed. The master shall teach 
him at his own house and feed him. He must not employ him in work 
of a different description, and should treat him like a son. If one for- 
sakes a master, who instructs him and whose character is unexception- 
ab'e, he may be compelled, by forcible means to remain at the master’s 
house and he deserves corporal punishment and confinement. Though 
his course of instruction be completed, an apprentice must continue to 
reside at the house of his master till the fixed period has expired. The 
profit of whatever work he may be doing there belongs to his master. 
When he has learnt the art of his craft, within the stipulated period, 
the apprentice shall reward his master as plentifully as he can, and return 
home, after having taken leave of him). Or a certain fee having been 
ugreed upon after examining the skill of the pupil, the apprentice shall 
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take his fee and shall not go to live in the house of another man.” 
Brihaspati ? also gives indication of these rules by saying : ‘‘ Arts—work 
in gold, base metals and the like, and the art of dancing and the rest, 
are termed human knowledge; he who studies them should do work at 
his teacher's house."  Katyayana ? fixes a penalty for employing an 
apprentice in other work saying: He who does not instruct his scholar 
in the art, and causes him to perform other work shall incur the first 
amercemient; and the pupil may forsake him and go to another teacher, 
released from this indenture.” Gautama tells us: 


शिष्यशिष्टिरवधेन, अशक्तौ रज्जुवेणुविदलाभ्यां तनुभ्यामन्येन घ्नन्‌ राज्ञा शास्यः। 
Gautama Samhita, I. 2. 48-60. 
‘Asa rule pupil shall not be punished corporally. If no other 
course is possible, he may be corrected with a thin rope or a thin cane. 
If the teacher strikes hin with any other instrument, he shall be 


punished by the King.” 


It seems that if the art could not be learned in the time stipulated 
for the purpose, there should be a formal extension of the apprentice- 
ship. Jajnavalkya (याज्ञवल्क्य) on the other hand tells us : 

कृतशिल्पोऽपि निवसेत्‌ कृतकालं WATS | 
अन्तेवासी ग्‌ रूप्राप्त भोजनस्ततूफलप्रदः || 
Jajnabalkya Samhita, II, 187. 

‘‘ Even if an apprentice has learnt the art he must live in the 
house of his master for all the full stipulated period.’ 

1t seems that the considerations of caste did not affect the admis- 
gion of apprentices into a craft. The barriers between occupations were 
not so fixed and rigid as yet. 

If the Vedie Indians were really immigrants from outside India, 
it is obvious that these early Vedic societies were surrounded by neigh- 
bours not of a kindred nature. Where the vital interests of neighbour- 
ing societies are not of a kindred nature, their opposition is likely to grow 
irreconcilable and absolute, and the struggle can only terminate with 
the subjection of one of the contending societies, that is, with the 
reconstruction of the one worsted in conformity with the principle of 
that neighbouring dominant society which has proved stronger of tha 
two. The rivalry of such neighbouring societies as own the same 
principles, on the contrary, finds its limits in the consideration of those 
principles common to all of them, which form the cherished common 
property of a certain period of civilization, and are publiely proclaimed 
as ideals of a higher standing than the single objects of the several 
kindred societies, states and nations. These early Vedic societies had 
to face both these kinds of struggles. This produced a great effect upon 
their inner life. Such twofold struggle imposes upon every society the 
fulfilment of a twofold task; firstly the care of providing the means, 
the employment of which should enable it to secure the vital interests 
of its members: and next, the keeping up of its strength, and render- 
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ng it available for the purpose of maintaining its organism against 
other societies. 

The former function embraces the industries of peace and the 
production of material and moral resources, whilst the latter necessi- 
tates measures of defence and eventually of attack, thus embiucing the 
arts of war. Military activity, indeed, demands an organization which 
can be subordinated to the guidance of a single Will which will render 
it possible for its inherent forces to be concentrated at any moment 
and to be employed on any side; an organization which requires strict 
external diseipline, and which, necessitating absolute directions issued 
from above and blind obedience rendered from below, necessarily leads 
to the centralization of the government of the society. The activity 
of the central power, accordingly, continually expands in a society of a 
preponderatingly military character. Even the tasks of production, 
which have to be fulfilled according to the exigencies of war, are sub- 
jected to immediate official control. Such a society always endeavours 
to find within its own Units, so far as possible, all the means of satis- 
fying its own wants, and, fencing itself off against its neighbours, 
becomes more and more exclusive. Moreover, owing to the fact that 
the authorities absorb all important business, and that individual acti- 
vity is thus restrained in every respect, the spirit of initiative wanes in 
individuals, whilst the inequality of the social classes goes on increas- 
ing, and is ossified in a hierarchy of military grades. A society, on the 
contrary, in the life of which military activitv plays but a subordinate 
part, and where the economical activity of the members predominates, 
attempts to assert the conditions of natural competition from the stand- 
point of the cheapest possible production, and of the most advantageous 
disposal. Such a society, moreover, by affording securities to public 
liberty, develops the inclination for individual initiative, and brings 
into prominence the features of individual self-reliance and thus does 
not permit anv expansion of the central power beyond the point at 
which this might be indispensable to the preservation of the society. 
Our post-Vedic societies were the resultant of these two factors. 

The Sutra literature seems to recognize what in Roman law 1s 
known as infamia. We have no positive conception of Civic honours 
in Hindu Law. But its loss seems to be indicated by the word “पतित: 
or 'पातित्यं . Gautama after giving the law of castes and of orders 
proceeds to explain how a man is polluted in this world. He says: 


अथ खल्वयं पुरुषों याप्येन कर्मणा लिप्यते यथेतद्‌ अयाज्ययाजनम्‌ अभक्ष्यभक्षणम्‌, 


अवद्यवदनं शिष्टस्थाक्रिया प्रतिषिद्धसेवनम्‌ इति । 
Gautama Samhita, III. 1. 2. 


“Now, indeed man in this world is polluted by a vile action, 
such as sacrificing for men unworthy to offer a sacrifice, eating for- 
bidden food, speaking what ought not to be spoken, neglecting what is 
prescribed and practising what is forbidden, 
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In Chapter XXI he names the persons who suffer this infamia 
by saying: 
प्यजंत्‌ पितरं राजघातकं शूद्रयाजक  दाद्रार्थथाजकं वेदविप्लावकं भ्रूणहनं यश्चान्त्याव- 
सायिभिः सह संवसेदन्त्यावसायिन्यां वा | 
Gautama Samhita, III, 2. 1. 


‘‘ Let him cast of (even) a father who assassinates a king, who 
sacrifices for 1 Sudra, who sacrifices for his own sake with a Sudra's 
money, who revolts against the Vedas, who destroys the fetus, who 
dwells with men of the lowest castes, or copulates with a woman of the 
lowest caste.” 

He then proceeds to describe certain ceremonials to be observed 
to cause a man lose his civic honour. ‘* Having assembled the sinner's 
spiritual gurus and the relatives by marriage, the sons and other kins- 
men shall perform for him all the funeral rites, the first of which is the 
libation of water. And afterwards they shall overturn his water-vessel 
in the following manner. A slave or a hired servant shall fetch an 
impure vessel from a dust heap, fill it with water taken from the pot 
of a female slave and, his face turned towards the south, upset it with 
his foot, pronouncing the sinner’s name and saying ‘I deprive N. N. 
of water.’ All the kinsmen shall touch the slave passing their sacri- 
ficial cords over the right shoulder and under the left arm and untying 
the locks on their heads. The spiritual gurus and the relatives by 
marriage shall look on. Having bathed, thev all shall enter the village.” 


तस्य framed योनिसग्बन्धांश्च संनिपात्य सर्वान्युदकादीनि प्रेतकर्माणि qui: पात्रज्चास्य 
विपर्यस्येयुः। दासः कर्मकरो वावकरादमेध्य पात्रमानीय दासीघटात्‌ पूरयित्वा दक्षिणामुखो 
यदा विपर्यस्येदमुकभनुदकं करोमीति नामग्राहं तं सर्वेऽन्वालभेरन्‌ प्रiचीनावीतिनो मुक्तशिखाः, 


विद्याग्रवो योनिसम्बन्धाइच वीक्षेरन्नप उपस्पृश्य ग्रामं प्रविशन्ति | 
Gautama Samhita, III. 9. 2-7. 


‘‘ The murderer of a Brahmana, he who drinks spirituous liquor, the 
violator of a guru’s bed, he who has connection with female relatives of 
his mother and of his father (within six degrees) or with sisters and their 
female offspring, he who steals, an atheist, he who constantly repeats 
blamable acts, he who does not cast off persons guilty of a crime causing 
loss of caste, and he who forsakes blameless (relatives) become outcasts. 
Likewise those who instigate others to acts causing loss of caste, and 
he who for a (whole) year associates with outcasts.’’ 


ब्रह्म हसुराप-ग्‌ रुतल्पग-मातृपितुयोनिसम्बन्धागस्तेननास्तिक-निन्दितकर्माभ्यासि-पतितात्याग्य- 
पतितत्यागिनः पतिताः। पातकसंयोजकाइच । तैदचाब्दं समाचरन्‌ । 
Gautama Samhita, JIT, 3. 1.8. 


Gautama notices a conflict of opinion by saying '' some declare 
that a man does not become an outcast by having connection with 
female relative except when he violates a guru's bed,” 
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न स्त्रीव्वग्‌ रुतत्पं पततीत्यके u 
नागू रुतल्पे पततीत्यके | 
Gaulama Samhila, IIL. 3. 8. 

A woman becomes an outcast by procuring abortion, by connec- 

tion with a man of lower caste and the like heinous crimes. , 
agfa हीनवर्णसेवाथां च स्त्री पतति। 
Gautama Samhita, TII. 3. 9. 

Giving false evidence, ealummies which will reach (the ears of) 
the King, an untrue accusation brought against a Guru (are acts) equal 
to mortal sins—(mahapataha). 

कौटसाक्ष्यं राजगामि पेशूनं ग्रोरनृताभिशंसनं महापातकसमानि ॥ 

Gaulama Samhita, TIL. 3. 10. 

The consequences of being an outcast are to be deprived of the 
right to follow the lawful occupations of twice born men and to be 
deprived after death of the rewards of meritorious deed. Tt caused as 
it were a civil death and the outcast was outlawed altogether. 

This Anudakakriva (अन्‌ दकक्रिया ) of the Sutra period bears a close 
resemblance to the Roman censorian notatio marking an individual 
in such a way as to produce the effect of some serious ignominia attach- 
ing to him. 

Sinilar provisions are to be found in the Vasistha Sutra as well." 

It seems clear that this loss of civic existence could be regained 
by observing certain penances. Gautama cites the Vedas and says he 
who has offered a Punastoma may again come to partake of the libations 
of soma. Likewise he who has offered a Vratyastoma. Further he 
who offers a horse sacrifice, conquers all sin, he destroys the guilt of 
the murder of a Brahmana. 

तरति सर्व पाप्मानं तरति ब्रह्महत्यां योऽश्वमेधेन यजते । 

: Gautama Samhita, TII, 1. 9. 
He further says that “if an outcast sinner is purified by performing 
a penance, his kinsmen shall, after he has become pure, fill a golden 
vessel with water from a very holy tank or a river, and make him bathe 
in water taken from that vessel. Then they shall give him that vessel 
and he after taking it, shall mutter: ‘ Cleansed is the sky, cleansed is 
the earth, cleansed and auspicious is the middle sphere, I here take 
that which is brilliant °.” 

“स्तु प्रायश्चित्तेन शुध्येत्तस्मिन्‌ शुद्धे शातकुम्भमयं पात्रं पुण्थतमाद्धूंदात्‌ पूरयित्वा ख्रव्न्तीभ्यो 

वा तत एनमप Sen: 

अथास्मै तत्पात्रं दद्ुस्तत्संप्रतिगृह्य जपेच्छान्ता दौः शान्ता पृथिवी शान्तं शिवमन्तरिक्षं 


ममं गृह्णामीति । 
यो रोचनस्तरि c Gautama Samhita, ITI, 2. 10-11. 


‘‘ But he whose penances must end in death, is purified on death. 
Let his kinsmen perform for him all the funeral rites, the first of which 


is the libation of water.” 
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“यस्य तु प्राणान्तिकं प्राखव्चित्तं स मृतः शुध्येत्‌ । सर्वाण्येव तस्मिन्नुदकादीनि प्रतकर्माणि 
FA एतदेव शान्त्युदकं सर्वषूपपातकेषु सर्वषूषमातकेषु |” 
Gautama Samhita, TIT, 2. 15-17. 


Gautama cites Manu to say that the loss of caste occasioned by 
the murder of a Brahmana, by the drinking of spirituous liquor and 
by violating a guru's bed cannot be expiated. 

Vasistha also says that outcastes who have performed the pres- 
cribed penances may be readmitted. According to him this readmission 
is like rebirth and he concludes by saying that “ all the other cere- 
monies to be performed on the readmission of one who has bathed in 
this manner have been explained by those ordained on the birth of a 
son.” 

These outcastes, so long as they remained so, had no legal capacity 
at law. Vasistha expressly names them as incapable of inheriting. If 
Gautama, gives no such rule, it is because no such rule is necessary. 
The outcaste is dead in the eye of law and all the consequences of 
death follows. 


LAW RELATING TO FAMILY RELATIONS 


We have already noticed the family-sex rigidity of the Vedic 
culture. Instead of relaxing, the lawgivers of this period seem to have 
tightened this rigidity further, the basic idea of public legal control 
of sex and family still underlying the family organizations. The sex 
freedom period, if any, were still mere matters of theory with the 
lawgivers of this age. 

Gautama names four orders that may be followed by a person. 
These are : 


ब्रह्मचारी गृहस्थो भिक्षुवेखानसः। 


Gautama Samhita, I. 8. 2. 


Of these he recommends the order of a householder; 


तेषां गृहस्थो योनिरप्रजनत्वादितरेषाम्‌ 
i Ibid., 1. 8, 8. 


Householder is the source of these, because the others do not produce 
offspring. Ib seems one was entitled to become a householder only 
after the termination of his apprenticeship. Some sort of ignominia 
though not amounting to capitis diminutio seems to have attached to a 
person who married before the expiry of his studentship. A man is 
prohibited from feeding a person who during his studentship has 
broken the vow of chastity. A man is thus directed not to marry until 
the completion of his period of studentship. The period commences 
with the Upanayan and lasts till the apprentice has acquired the 
knowledge. Generally perhaps this period ends when the student 
attains the age of twenty-three. 
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Gautama says that a man should not feed at the funeral oblations 
“a younger brother married before the elder brother, an elder brother 
married after his younger brother, an elder brother whose junior has 
kindled the sacred fire first, a younger brother who has done that." 


,..परिवित्ति परिवेत्तु पर्षाहित पर्याधात्‌ ... 

Gautama Samhita, 11. 6. 18. 
We have seen how even during the earlier age such marriages were 
condemned and it seems that though a younger brother may not legally 
be incompetent to marry before his elder brother, some sort of ignomi- 
nia attached to these brothers when they married in this irregular 
order. If an elder brother has gone to a foreign country, his younger 
brother must wait twelve vears before he takes a wife or kindles the 
domestic fire. Some declare that he shall wait six years. 


भ्रातरि चेवं ज्यायसि यवीयान्‌ कन्याग्न्युपयमेषु षडित्येके | 
Gautama Samhita, TI. 9. 18-19. 


A minor as such is not deemed incompetent to marry. But as 
one should not marry until the completion of his period of studentship, 
it almost invariably happened that none married before attaining the 
age of majority. 

There is nothing in the law of this period to show that persons 
of unsound mind was in any way incompetent to marry. 

Tt is however difficult to say whether impotency was disqualifica- 
tion. Gautama in Chapter XXVII says: 


जड़क्लीवौ भतंव्यौ । अपत्यं जइस्य भागाहंम्‌ । 
Gautama Samhita, TIT. 10. 41-42. 


He does not say anything as to the position of the son of an 
impotent person. This seems to indicate that while at was possible 
for an idiot to have a son, an impotent might not have one. Maybe, 
impotency was disqualification for marriage. This is however mere 
conjecture. Vasistha also gives the rule saying: 


भ्रन्येषान्त्वाश्रमान्तरगता: क्लीवोन्मत्तपतिताइच ALTA | 
Vasisiha Sutra, XVIT: 


' But those who have entered a different order receive no share, 
nor those who are eunuchs, mad men or outcasts. Eunuchs and mad 
men have a claim to maintenance.’’ 

Later, however, in Manu we are told of the competency of an 
impotent to marry. Manu says: 

यद्यथता तु दारे: स्यात्‌ क्लीवादीनां कथञ्चन। 


तेषामुत्पन्नतन्तूनामपत्यं दायमहंति॥ 
Manu, IX. 208, 


As polygamy is not prohibited in Hindu law one having a wife 
living is not incompetent to marry again. But monogamy is deemed 
praiseworthy. 
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We have seen that during the Vedie age a female was an active 
party to marriage. Tt was necessary to woo and win her,—to secure 
her consent before one could expect to have her as his wife. The 
Vedic marriage rites also did not indicate that she was merely a 
chattel in the eye of law to be the object of gift. During the age just 
under our'consideration, however, her position in this respect seems 
to have changed for the worse, though in certain cases she is yet 
permitted to take a husband by her own choice. Gautama tells us; 

त्रीन्‌ कुमायृ तूनतीत्य स्वयं युज्येतानिन्दितेनोत्सुज्य पित्र्यानलंकारान | 

Gautama Samhita, II. 9. 20. 

'* A maiden shall allow three monthly periods to pass and afterwards 
unite herself of her own will to a blameless man,” Vasistha Increases 
the period to three years, by saying 

gag तुमती त्रीणि वर्षाण्यपासीत। sa त्रिभ्यो वर्षभ्यः पति faenqemW au 

Vasistha Samluta, XVII. 67-68. 


This development of the law seems to indicate that girls 
were originally parties to the marriage in the eye of law. Gradually 
however in cases of marriage at immature age guardians had 
to iake active part, perhaps to supplement ihe capacity of the 
minor gil. In course of ime when such marriages at immature 
age became common, father’s right of disposal developed. A girl on 
attaining the age of puberty passed out of this parental power. When 
a girl on attaining puberty, selected her own husband, she was pena- 
lized by being made to give up the ornaments given to her by her 
father. Gradually parental power developed so as to reduce the 
girls to mere chattels in this respect. A girl's choice of her husband 
was looked upon as a penalty to a negligent father who neglected to 
give her daughter in marriage earlier. 

Minority of a girl is no disqualification during this age. During 
the Vedic age girls as a rule would not marry before they reached the 
age of puberty. The sutra literature however shows a contrary incli- 
nation. lt recommends marriage at a very early age. Even Gautama 
cites earlier opinions in favour of reducing this marriageable age. He 
says : 

प्रदानं ITA: भ्रप्रयच्छन्दोषी प्राग्वाससः प्रतिपत्त रित्येके | 
Gautama Samhita, II. 9. 91-98. 


“A girl should be given in marriage before she attains puberty. He who 
neglects it, commits sin. Some declare that a girl shall be given in 
marriage before she wears clothes." Test marriage would be delayed on 
the ground of poverty, he enjoins, “In order to defray the expenses of a 
wedding and when engaged in a rite enjoined bv the sacred law, one 
may take money even from a Sudra.” 
द्रव्यादानं विवाहसिद्धाथं धर्मतन्त्रसंवोगे च शद्रात्‌ । 
Gautama Samhita, IT. 9. 24. 
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Similarly Vasistha says: ‘‘ Out of fear of the appearance of the 
menses let the father marry his daughter while she still runs naked. 
For if she stays after the age of puberty, sin falls on the father. As 
often as the courses of a maiden, who is filled with desire, and demand- 
ed in marriage by men of equal caste, recur, so often her father and 
her mother are guilty of the crime of slaying an enibryo."' 

प्र4च्छन्न ग्निकां कन्यागृतुकालभयात्‌ पिता | 
ऋतुमत्यां तिष्ठन्त्यां दोषः पितरमृच्छति | 
यावच्च कन्यामृतवः स्पृशन्ति get: सक।मामभियाच्यमानाम्‌ | 
ami तावन्ति हतानि ताभ्यां मातापितृभ्यामिति धर्मवाद: i 
Vasistha Samhita, XVII. 70-71. 

These elaborate provisions as to the consequences of keeping a 
girl unmarried even after she has attained puberty seem, however, to 
indicate that marriage of girls before they attained womanhood was 
still exceptional. Vigorous attempts were bemg made to reduce the 
marriagcable age. A marriage after attaining puberty is not yet sinful. 

Gaulama gives the position of women in the following terms: 

अस्वतन्त्रा धर्मे स्त्री। rf a भर्तारम्‌। वाकचक्षःकर्मसंयता । अपतिरपत्यलिप्सु- 

देवरात्‌ । ग रुप्रसूता नर्तुमतीथात्‌ । पिण्डगोत्रषिसंबन्धभ्यो योनिमात्राद्वा। नादेवरादित्येक । 
नातिद्वितीयम | 

जनयितुरपत्यम्‌। समथादन्यस्य। जीवतश्च क्षेत्रे । परस्मात्तस्य। हृयोर्वा। रक्षणात्त्‌ 
भत्‌ रेव। नष्टे भर्तरि षपड़वापिक क्षपणम्‌ | श्रूयमाणेऽभिगमनम्‌ । प्रव्रजिते तु निवृत्तिः प्रसङ्गात्‌ | 
द्वादश वर्षाणि ब्राह्मणस्य विद्यासंवन्धे । भातरि aa ज्यायसि यवीयान्‌ कन्याग्न्य्‌पयमेषु । षडित्येक ॥ 

Gautama Samhita, II. 9. 1-19. 

'* À wife is not independent with respect to the fulfilment of the 
sacred law. Let her not violate her duty towards her husband. Let 
her restrain her tongue, eves, and action. A woman whose husband 
is dead and who desires offspring may bear a son to her brother-in-law. 
Let her obtain the permission of her Gurus and let her not have inter- 
course beyond the proper season. She may obtain offspring by a 
sapinda, a sagotra or a samanpravara or bv one belonging to the same 
caste. Some declare that she must not have connection with any- 
body other than husband’s brother. She shall not thus bear more than 
one son. The child belongs to him who begets it except if an agree- 
ment to the contrary has been made. When husband is living the 
child belongs to the husband (if begotten at his request). But if it 
was begotten by a stranger, it belongs to the latter. Or to both the 
natural father and the husband of the mother. But being reared by 
the husband it belongs to him. A wife must wait for six years, if her 
husband has disappeared. If he is heard of, she shall go to him. But 
if the husband has renounced domestic life, his wife must refrain from 
going to him. The wife of a Brahmana who has gone to a foreign 
country for the purpose of studying must wait twelve years. And in 
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like manner if an elder brother has gone to a foreign country his 
younger brother must wait twelve years before he takes a wife or kind- 
les the domestic fire. Some declare six years.” 

A careful perusal of the above extract would show that wife and 
her issue were looked upon as property and the question was approached 
more from the view-point of ownership. 

The passage indicates the legality of niyoga in the days of 
Gautama during the lifetime of the husband. 1t seems that the rule 
that a wife must wait for six years and similar others, gave a rule of 
evidence, the length of period giving rise to the presumption of death 
of the husband. From these rules it cannot be inferred that the wife 
was, after such lapse of period, entitled to marry again. It seems only 
to mean that after the period she may behave as above indicated like a 
widow. Vasistha says: 


प्रेतपत्नी षण्मासान्‌ ब्रतचारिण्यक्षारलवर्ण भुज्जानाधः शयीत। se पड्भ्यो 
मासेभ्यः स्नात्वा श्राद्धं च पत्ये दत्त्वा विद्याकमंगुरुयोतिसंबन्धान्‌ संनिपात्य पिता भ्राता वा 
नियोगं कारयेत्‌। न सोन्मादावशां व्याधितां वा नियुञ्जात्‌। ज्यायसीमपि। षोड़श- 
anit) न चेदामयाविनी स्यात्‌। प्राजापत्ये Aga पाणिग्राहवदुपचरेदन्यत्र संप्रहास्य 
वाकपारूष्यदण्डपारूष्याच्च। ग्रासाच्छादनस्नानान्‌लेपनेषु प्राग्गामिनी स्यात्‌। अनिः 
यृक्तायामुत्पन्ने उतूपादयितुः पुत्रो भवतीत्याहुः। स्याच्चेन्नियोगिनोः। रिकूथलोभान्नास्ति 


नियोगः u 
Vasistha, XVII. 65-65. 


‘The widow of a deceased person shall sleep on the ground during 
six months, practising religious vows and abstaining from pungent 
condiments and salt. After the completion of six months she shall 
bathe and offer a funeral oblation to her husband. (Then) her father 
or her brother shall assemble the Gurus who taught or sacrificed (for the 
deceased) and his relatives, and shall appoint her (to raise issue to her 
deceased husband) or set her to religions austerities. Jet not a widow 
who is mad, ill-conducted or diseased be appointed. Nor one who 18 
aged. Sixteen years after maturity is the period for appointing a widow. 
(Nor shall an appointment be made if the widow is sickly.) Let him 
approach the widow in the muhurta sacred to Prajapati like a husband 
(but) without amorously dallying with her and without abusing or 
ill-treating her. Let her obtain the expenses for food, raiment, baths 
and unguents from the estate of her husband. They declare that a son 
begotten on a widow who has not been duly appointed, belongs to the 
begetter. If she was appointed, the child belongs to both the males 
connected with the appointment. No appointment shall be made 
through a desire to obtain the estate." 

There is ample indication here that the custom of Niyoga is 
gradually being restricted. Indeed it seems that this usage was a very 
short-lived one amongst the Hindus. It seems to have originated 
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during the "post-Vedic ages and was much disfavoured even before 
Manusmriti. Apastamba says: l 


पूर्ववत्यामसंस्कृतायां वर्णान्तरे च dad दोषः। तत्रापि दोषवान्पुत्र एव। उत्‌- 
पादयितुः पुत्र इति हि ब्राह्मणम्‌ । अधथाप्य्‌दाहरन्ति। इदाभीमेवाहं जनकः स्त्रीगामीर्ष्यामि 
नो पुरा यदा aver सादने जनयितुः पृत्रमब्रवन। रेतोधाः qu ouf परेत्य यमसादने | 
तस्माद्भार्य्याँ रक्षन्ति विभ्यन्तः पररेतसः। अप्रमत्ता रक्षथ तन्तुमेतं मा वः क्षेत्रे परवीजानि 

arg: p जनयितुः पुत्रो भवति सांपराये मोघं वेत्ता कुरुते तन्तुमेतम्रिति। 
Apastamba Sutra, 11. 6. 18. 4-7. 


‘Ifa man approaches a woman who had been married before or 
was not legally married to him, or belongs to a different caste, they both 
commit a sin. Through them their son also becomes sinful. A 
Brahmana says the son belongs to the begetter. Now they quote also 
(the following Gatha from the Veda): (Having considered myself) 
formerly a father, 1 shall not allow (any longer) my wives (to be 
approached by other men), since they have declared that a son belongs 
to the begetter in the world of Yama. The giver of the seed carries off 
the son after death in Yama’s world; therefore they guard their wives, 
fearing the seed of strangers. Carefully watch over the procreation of 
your children, lest stranger seed be sown on your soil. In the next 
world the son belongs to the begetter, an (imprudent) husband makes 
the (begetting of) children vain (for himself). Vasistha also referred 
to similar reasons against Nivoga as also to its probable origin. He 
said: ‘‘ The father throws his debts on the son and obtains immortality 
if he sees the face of a living son." It is declared in the Veda: '' End- 
less are the worlds of those who have sons, there is no place for the 
man who is destitute of male offspring." There is a curse in the Veda : 
'" May our enemies be destitute of offspring." There is also the follow- 
ing passage of the Veda, '' May I obtain O, Agni, immortality by off- 
spring. Through a son he conquers the worlds, through a grandson 
he obtains immortality, but through his sons' grandson he gains the 
world of the Sun.” 


ऋणमस्मिन्‌ सन्नयति अमृतत्वञ्च गच्छति | 
पिता पुत्रस्य जातस्य पश्येच्च जीवतो मुखम्‌ ॥ 
अनन्ताः पुत्रिणां लोका नापुत्रस्य लोकोऽस्तीति श्रूयते प्रजाः सन्त्वपुत्रिण इत्यपि शापः | 
प्रजाभिरग्नेस्त्वमृतत्वमस्यामित्यपि नियमो भवति। 
पुत्रेण लोकान्‌ जयति पौत्रेणानन्त्यमइ्नुते। 


अथ पुत्रस्य पौत्रेण ब्रध्नस्याप्नोति पिष्टपमिति॥ 
Vasistha Samhita, XVII. 1-6. 


Thus signifying the importance of having & son he proceeds to consider 
whether the purpose will be served by having a son begotten by Niyoga. 
41— 1868 B. 
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He says: 


क्षेत्रिणः पुत्रो जनयितुः पुत्र इति विवदन्ते। तत्रोभयथाप्यृदाहरन्ति। 

Vasistha Samhita, XVII. 4-7. 
He then refers to conflicting views but himself gives no decision. 

It seems Niyoga came into use when a son became necessary for 
after-life existence. Apastamba assailed the very ground on which it 
was based. He warned the people of his age against the examples of 
the earlier people by saying : 

दृष्टो धर्मव्यतिक्रम: साहसं च पूर्वेषाम्‌ । 
तेषां तेजविशेषेण' प्रत्यवायो न विद्यते i 
Apastamba Samhita, II. 6. 18. 8-9. 

'' This practice might not have been sinful to those early peoples. 

But a man of later times who seeing their deeds follows them, falls "' : 
तदन्वीक्ष्य' WASANA: ARIAT: । 
Apastamba Samhita, II. 6. 13. 10. 

Gautama nowhere gives any indieation of the possibility of the 
marriage of a woman having her husband living. ‘The rules referred 
to above where he enjoins a wife to wait till certain period are not 
clear enough to indicate that after the lapse of the period she would be 
entitled to remarry. On the contrary, the context seems to indicate that 
these rules only entitled her to raise an issue to her husband after such 
a period. 

Vasistha however gives some clear indication of the possibility of 
such re-marriage when he says: 


कौमारं भर्त्तारमृत्सृज्यान्ये: सह चरित्वा तस्येव क्‌ट्म्वमाश्रयति सा पुनर्भूभवति या च 

क्लीवं पतितमुण्मत्तं वा भर्तारमृत्सुज्यान्यं पति विन्दते मृते वा सा पुनर्भूभेवति। 
Vasistha Samhita, XVII. 19-20. 

‘‘ She is called remarried who leaving the husband of her youth and 
having lived with others, re-enter his family. And she is called re- 
married who leaving an impotent, outcaste or mad husband, or after 
the death of her husband takes another lord.” 

No doubt Gautama also uses the expression Punarbhuh in the 
sense of a remarried woman. But there is nothing to indicate that he 
did not mean only the remarried after former husband's death. As 
regards those women whose husbands are absent for some length of 
time Vasistha says: 


© 


प्रोषितपत्नी पञ्चवर्षाण्यूपासीत्‌। ऊद्ध पञ्चभ्यो वर्षम्यो भत्तु सकाशं गच्छत्‌ । 


यदि घर्मार्थाभ्यां प्रवासं प्रत्यनुकामा न स्याद्यथा प्रेत एवं वत्तितव्यं स्यात्‌। 


Vasistha Samhita, XVII. 75-77. 

‘‘ The wife of an emigrant shall wait for five years. After five 
years she may go to her husband. Jf for reasons connected with spiritual 
or with money matters she be unwilling to leawe her home she must act 
in the same manner as if her husband were dead.” 
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Vasistha then proceeds to prescribe different periods for women 
of different castes and under different circumstances and e1joins that: 


अत SE समानार्थजन्मपिण्डोदकगोत्राणां पूर्वः पूर्वो गरीयान्‌--न तु खलू कुलीने विद्यमाने 
परगामिनी स्थात्‌ i 


Vasistha Samhita, XVII, 79-80. 


'* After that among those who are united with her husband in 
interest, or by birth, or by the funeral cake, or by libations of water or 
by descent from the same family, each earlier named person is more 
venerable than the following ones. But while a member of her family 
is living she shall certainly not go to a stranger." 

These rules are only to recommend where she should seek shelter 
when thus forsaken. 

Enough has been said to indicate that widow remarriage was 
recognized during this age. It seems, however, that already such re- 
marriage is disfavoured and some social branding is attached to it. 
Though Gautama does not give any detailed rule regarding widow 
marriage, it seems that widows of advanced age seldom thought of re- 
marriage. In the days of Vasistha more definite rules limiting such 
remarriage seems to have developed. Vasistha says: 


afgatar च दत्तायां म्रियेताथो वरो यदि । 
न च मन्त्रोपनीता स्यात्‌ कुमारी पितुरेव सा॥ 
बलाच्चेत्‌ प्रहृता कन्या मन्त्रैयंदि न ACHAT | 
अन्यस्मै बिधिवहेया यथा कन्या quu सा॥ 
पाणिग्रहे मृते वाला केवल मन्त्रसंस्कृता | 


सा चेदक्षतयोनिः स्यात्‌ पुनः संस्कारमहंतीति ॥ 
Vasistha Samhita, XVII. 72-74. 


‘Tf the intending bridegroom of a betrothed maiden die after she 
has been promised to him verbally, and by a libation of water, but before 
she was married with the recitation of sacred texts, she belongs to her 
father alone. If a damsel has been abducted by force, and not been 
wedded with sacred texts, she may lawfully be given to another man; 
she is even like a maiden. If a damsel at the death of her husband had 
been merely wedded by the recitation of sacred texts, and if the marriage 
had not been consummated, she may be married again.” 

It seems that the difficulty in justifying the remarriage of a 
widow was felt when these early jurists looked upon girls as objects of 
gift and marriage was in the eye of law a contract between bridegroom 
and bride's father. The difficulty was whether after promising the 
gift it was open to the promisor to give her to another. The difficulty 
was much greater when the gift was already complete. It seems that 
these early Aryans tried to get over this difficulty by taking such gifts as 
implying some purpose. The gift was deemed incomplete till consum- 
mation. As has been noticed above the remarriage was already 
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reprobated by the society and both the remarried widow and her issue 
on such remarriage were infamous in the eve of the law. 


A girl already betrothed to one should not be taken in marriage 
by another. 
VST प्रदीयते कन्या हरंस्तां चौरदण्डभाक्‌ । 
Yajnavalkya Sumhila, T. 65. 
i A girl whose elder sister is unmarried is unfit for being taken as 
wife. 
परिवित्तिः परिवेत्ता ्रग्नेदिधिय्‌ दिधिष्‌ पतिर्वीजहा ब्रह्मघ्न इत्येत एनस्विन: | 


Vasistha Samhita, I. 18. 


| A woman belonging to the same gotra is declared not eligible for 
being taken as a wife. 
गृहस्थः . . . .असमानार्यामस्पृष्टम॑थुनां यवीयसीं सदृशीं भार्या विन्देत्‌ । 
Vasistha Samhita, VIII. 1. 


असमानप्रवरैविवाहः | 
Gautama Samhita, I. 4. 2. 


Girls related to the man within certain degrees of relationship are 
not to be taken in marriage. 


गृहस्थः सदृशीं भार्या विन्देतानन्यपूर्वा यवीयसीं । 


Gautama Samhita, I. 4. 1. 


पञ्चमीं मातवन्धृम्यः सप्तमीं पितृवन्धभ्यः । 
Vasistha Samhita, VIII. 2. 
Gautama Samhita, 1. 4, 8. 


All the Sutrakaras direct that a man should marry a damsel 
younger than himself. The rule, however, is only directory in its nature. 

A girl belonging to the same caste is recommended to be taken in 
marriage. Thus Gautama says : 


गृहस्थः सदृशीं भार्या विन्देतानन्यपूर्वा यवीयसीम्‌ । असमानप्रवरेविवाह:। उद्धः 
सप्तमात्‌ पित॒ब-धुभ्यो वीजिनश्च, मातृबन्धृभ्यः पञ्चमात्‌ | 


Gautama Samhita, I. 4. 1-8. 


“A householder shall take a wife of equal caste who has not 
belonged to another and is younger than himself. A marriage may be 
contracted between persons who have not the same Pravars. And who 
are not related within the six degrees on the father’s side, or on the side 
of the begetter, nor within four degrees on the mother’s side." After- 
wards he enjoins '' children born in the regular order of wives of the 
next, second or third lower castes become Savarnas, Ambasthas, Ugras, 
Nisadas, Daushmantas or Parasavas. Children born in the inverted 
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order of wives of higher castes become sutas, magadhas, Ayogavas, 
Ksattris, Vaidehakas or Chandalas °’ 


अन्‌लोमानन्तरेकान्तरद्व्यन्तरासु जाता: सवर्णाम्बष्टोग्रनिषाददौष्मन्तपारशवा: || 


प्रतिलोमास्तु सुतमागधायोगवकृतवेदेहकचण्डाला: । 
Gautama Samhita, Y. 4. 14-15. 


According to Gautama those born ip the inverse order from fathers of a 
lower and mothers of a higher caste stand outside the pale of the sacred 
law : 
प्रतिलोमास्तु धर्महीनाः | 
Gautama Samhita, I. 4. 90. 


This will also be the fate of a son born of a Sudra woman by a higher 
caste male. But he whom a sudra begets on a female of unequal caste 
shall be treated as an outcast : 
असमानायां तु शूद्रात्‌ पतितवृत्ति: | 

Gautama Samhita, 1, 4. 22. 
These indicate the legal consequences of inter-caste marriage. It is 
important to remember that though inter-caste marriage was recog- 
nized, the legal status of sons of such marriage differed greatly with the 
difference in caste of their parents. But this rule also is only directory 
during the Sutra period, and its violation would not nullify a marriage. 

Several other minor defects in girls are enumerated; but all these 
are mere directions for choice of a bride.” 

Most of the rules about disqualifications for marriage are in the 
nature of directions for regulating choice in matrimony, disregard of 
which would certainly be improper as involvin...शिष्टस्या्रिया प्रतिषिद्धसेवनम | 
(Gautama Samhita, ITI. 1. 2) | 

But the disqualifications arising from identity of gotra, and 
relationship within the prohibited degrees, would invalidate a marriage. 
Gautama prescribes : 


तप्ते लोहशयने गृरुतल्पग: शयीत । 


सखीसयोनिसगोत्राशिष्यभार्यासु स्नुषायां गवि च ग्‌ रुतल्पसम: | 
Gautama Samhita, TII. 5. ७, 12. 


FORMS OF MARRIAGE :— 


Eight forms of marriage are named in the Sutras, viz., Brahma, 
Daiva, Prajapatya, Arsha, Gindarva, Asura, Paisicha, Raksasa. 


Vasistha names only six forms, viz., Brahma, Daiva, Arsha, 
Gandharva, Ksatra and Manusa. 
षड्विवाहाः । ब्राह्मो दैव आर्षो गान्धवंः क्षात्रो मान्‌ षश्चेति । 
i s Vasistha Sutra, I. 28-29. 


374 THE HISTORY OF HINDU LAW 


Apastamba mentions Brahma, Arsha, Daiva, Gandharva, Asura 
and Raksasa rites. 


we विवाहे बन्थशीलश्र्‌तारोग्याणि बुद्धा प्रजां सहत्वकर्मभ्यः प्रतिपादयेच्छक्तिविषये- 
णालंकृत्य। आष दुहितृमते मिथुनौ गावौ देयौ। देवे यज्ञतन्त्र ऋत्विजे प्रतिपादयेत्‌ । मिथः 
कामात्‌ सांव॑त्तेते स गान्धर्वः। शक्तिविषयेण द्रव्यानि दत्त्वा वहेरण स आसुरः। दुहितृमतः 
प्रोथयित्वा वहेरण स राक्षस: | f 
Apastamba Sutra, IT. 5. 11. aud 11, 5, 19. 1-2. 17-20. 


MODE OF CONTRACTING MARRIAGE :— 


During the period under our consideration betrothal seems to 
form an important part of the nuptial rite. Betrothment is a promise 
to give a girl in marriage. 

Regarding the legal effect of betrothment, there is some difference 
of opinion. During the period under our consideration it is looked upon 
as a revocable promise of marriage only. 


In regard to ceremonies attending marriage ‘‘ various indeed are 
the customs of the different countries and the customs of the different 
villages; those one should observe at the wedding.” 


The following are commonly observed, viz., seizing of the bride’s 
hand, the treading on the stone, circumambulation of the fire, sacrifice 
of fried grain, the seven steps, carrying the bride to the husband's home, 
ceremonies observed on entering this home, looking at the polar star. 


It 1s laid down in the sutras that these ceremonies must be 
observed at the wedding. Non-observance of them will pollute a man. 
According to Baudhayana a girl who has not been wedded with 
sacred texts, may lawfully be given to another man. 


बलाच्चेतृप्रहता कन्या मन्ज्नेयंदि न संस्कृता । अन्यस्मै विधिवहेया यथा कन्या तथेव सा ।। 
Baudhayana Sutra, IV. I. 17. 


LEGAL CONSEQUENCES OF MARRIAGE :— 


Marriage in the Hindu Law is not merely a contract: it is a 
sacrament; and the rights and duties of the married parties are deter- 
mined solely by the law, and are incapable of being varied by their 
agreement. The husband has both conjugal rights over and duties 
towards his wife. 


If a man is declared an outcast his rights over his wife will cease. 

Adultery 1s deemed both a deadly sin and a heinous crime; and 
both the adulterer and the adulteress are liable to punishment. 

Man and wife are deemed as one person in Hindu Law only for 
religious purposes. Wife may enter into contract and she may sue and 
“be sued. Husband and wife may be competent witnesses for or against 
each other. 
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The institution of marriage is indeed the legal foundation of family 
life and it is needless to say that the family exists for purposes other 
than mere satisfaction of sexual desires. The central social function 
of the family is the perpetuation of the race which included procreation 
of the children, inducing them into basic social heritage and 
superintending their initial adjustments to the world in which they must 
live. The sex-partnership of a family has thus a different basis having 
different purposes and different consequences from those of other 
partnerships. It has its own special social claims and social 
responsibilities. From the standpoint of the society it is not so much 
the relation of lovers to one another which counts as the relation of 
parents to children which is of vital importance. The institution must 
provide a way of combining and harmonizing the closely related 
functions of (1) stable satisfaction of sex-need, (2) production and 
rearing of children and (3) provision of a stable home. Only in a 
permanent and stable family can these functions be efficiently united, 
each re-inforcing and enriching the satisfaction of the others. Sex is 
not allowed to become a detached phenomenon : it is to be a part of a 
longer experience of meeting common problems. 

Our early Hindu sages thus laid much emphasis on the principle 
of indissolubility of marriage. Manu thus declared : 


ग्रन्योन्यस्याव्यभिचारो भवेदामरणान्तिक: | 
एष धम्मे: समासेन ज्ञेयः स्त्रीपुंसयोः परः॥ 
तथा नित्यं यतेयातां स्त्रीपुंसौ तु कृतक्रियौ | 
यथानाभिचरेतां तौ विथृक्तावितरेतरम्‌ ॥ 
Manu, Ch. IX. 101-102. 


“Let mutual fidelity continue till death :' this in few words, 
may be considered as the supreme law between husband and wife. 

‘‘ Let a man and woman, united by marriage, constantly beware, 
lest, at any time disunited, they violate their mutual fidelity.’ 


No doubt there are some references in the Sutra literature to the 
possibility of a woman once married marrying again under certain 
circumstances. Vasistha seems to refer to the right of a woman to get 
her marriage-tie dissolved under certain circumstances. It is, however, 
doubtful whether the texts in question referred to divorce in the ordinary 
sense of the term. On a review of all these texts Sir Gooroodass 
Banerjee in his Marriage and Stridhana still stick to the view that 
divorce in the ordinary sense was unknown to Hindu Law. 


It cannot be denied that indissolubility of marriage might 
occasionally have caused injustice to married woman. Justice, of 
course, is an ideal value of the highest rank, but its positive 
embodiments are so thoroughly alloyed with other values and interests 
that it can hardly be ever completely refined out. In social matters 
particularly this lofty abstract concept lurks somewhere beyond our easy 
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discernment : It offers ‘“‘ no incarnation which may be trusted as quite 
unmixed and pure.” Introduction of divorce might not have been an 
unalloyed justice in a society where almost the entire woman 
community was economically dependent on man. 


The supporters of divorce proceed on the hypothesis that love is 
the true basis of marital union. They would thus support divorce 
because it makes its appearance only when the real union has ceased. 
According to them, divorce is not the violent destruction of marriage, 
but is only the legal end of a union which no longer exists in fact. 
When love dies the union is broken and matrimony is left without its 
true base : Divorce only marks the end of a union. 


Romantic love which is so individualized and is so responsive to 
the unpredictable conjecture of the harmony of moods between men and 
women in a changeful world is more apt to bring periodic stimulation to 
the individual life than to be the successful basis of a permanent 
institution. 

It will not, I believe, be out of place to notice here that all that 
can be said, and all that has been said, by the world jurists and 
philosophers in support of the divorce is that it is an evtl, though 
according to some it is a necessary evil. Tt is intrinsically undesirable, 
though sometimes relevant to the existing historical circumstances. 


None approves of it, though there are jurists and philosophers who are 
prepared to tolerate it. 


SONSHIP :— 


We have already had occasion to refer to texts relating to son- 
ship during this age. It seems the question was approached more from 
the viewpoint of ownership than from anything else. The mother of 
the child was the property of her husband and issues were looked upon 
more like fruits of the field. Vasistha cites a text which says '' if one 
man’s bull were to beget a hundred calves on another man’s cows, they 
would belong to the owner of the cows; in vain would the bull have 
spent his strength." . 

His enumeration of twelve kinds of sons is consistent with this 
theory. He says: 

द्वादश इत्येव पुत्रा: पुराणदृष्टा:। स्वयमुत्पादितः स्वक्षेत्र संस्कृतायां प्रथमः । तदलाभे 
नियुक्तायां क्षेत्रजो द्वितीयः। तृतीथः पुत्रिका विज्ञायते । अभ्रातृका पुसः पितुलभ्येति प्रतीचीनं 
गच्छति पुत्रत्वम्‌ । तत्र इलोकः। 
अश्रातुकां प्रदास्यामि तुभ्यं HUAT| AMA । 
अस्यां यो जायते पुत्र: स मे पुत्रो भवेदिति i 
पौनर्भवश्चतुर्थः। ..... कानीनः पञ्चमः। या पितुगृहेऽसंस्कृता कामादुत्पादये- 
न्मातामहस्य पुत्रः भवतीत्याहुः। अथाप्युदाहरन्ति । 
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अप्रत्ता दुहिता यस्य पुत्रं विन्दति gera: | 
पुत्रीमातामहस्तेन दद्यात्‌ पिण्डं हरेद्धनमिति॥ 
गूढ़े च गूढ़ोतपन्नः षष्ठः। इत्येते दायादा बान्धवास्त्रातारो महतो भयादित्याहुः। अथा- 
दायादबन्धूनां सहोढ़ एव प्रथम:। या गर्भिणी संस्त्रियते acai जातः सहोढ़' qua भवति। 
दत्तको द्वितीयो व्याख्थातम्‌। ........ स्वयमुपागतशचतुर्थस्तच्छ्नःशोफन व्याख्यातम्‌ । 
` ` ` - अपविद्धः पञ्चमो यं मातापितृभ्यामपास्तं प्रतिगृह्लीयात्‌।  शूद्रापुत्र एव षष्ठो भवति- 
त्याहुरित्येतेऽदायादा बान्धवाः | 


5 Vasistha Sutra, Ch. XVII. 


‘ Twelve kinds of sons are noticed by the ancients. The first among 
these is the son begotten by the husband himself on his legally married 
wife. The second is tho son of a wife who is begotten on failure of the 
first on a wife or widow duly authorised thereto by a kinsman. The 
third is an appointed daughter. It is declared in the Veda “a maiden 
who had no brother comes back to the male ancestors of her own 
family; returning she becomes their son.’ With reference to this matter 
there is a verse; “1 shall give thee a brotherless damsel decked with 
ornaments; the son whom she may bear, shall be my son.' The fourth 
is the son of a remarried woman . . . . . the fifth is the son of an 
unmarried damsel. They declare that the son whom an unmarried 
damsel produces through lust in her father’s house, is the son of his 
maternal grandfather. Now they quote also the verse; ‘If an un- 
married daughter bears a son begotten by a man of equal caste, the 
maternal grandfather has a son through him, he shall offer the funeral 
cake and take the wealth of his grandfather.’ A child secretly born in 
the house is the sixth. They declare that these six are heirs and kins- 
men, preservers from a great danger. Now among ihose who are not 
heirs but kinsmen (only) the first is he who is received with a pregnant 
bride. The son of a damsel who is married pregnant is called a son 
received with bride. The second is the adopted son ..... 
The fourth is self-given. That is explained in the story of sunasepah. 
The son cast off is the fifth. He is called so who, cast off by his father 
and mother, is received as a son. They declare that the son of a woman 
of the sudra caste is the sixth. These six are kinsmen but not heirs.” 


The entire list is based on this conception of ownership. In the 
second group, with the exception of the last, the others were undoubtedly 
another man's property. 'The new father acquires property in them 
subsequentlv. In the first group are those who' from their very birth 
are under the ownership of the father, either by special contract or 
otherwise. P 

Gautama mentions these sons in his chapter on inheritance 
thus :—A legitimate son, a son begotten on the wife, an adopted son, 
a son made, a son born secretly and a son abandoned inherit the estate 

48—1858 B. 


378 THE HISTORY OF HINDU LAW 


of their fathers. The son of an unmarried damsel, the son of a preg- 
nant bride, the son of a twice married woman, the son of an appointed 
daughter, a son self given and a son bought belong to the family of 
their fathers. On failure of a legitimate son or of the other five heirs, 
they receive a fourth of the estate :— 


“पुत्रा औरसक्षेत्रजदत्तकृत्रिमग्‌ ढोत्पन्नापविद्धा क्रकथभाज: । ' कानीनसहोढ़पौनभंव- 
पुत्रिकापुत्रस्वयंदत्तक्रीता गोत्रभाज:। चतुर्थांशिन औरसाद्यभावे।” 
Gautama Samhita, IIT. 10. 80-82. 
It appears that Gautama’s rules in this respect look more modern than 
the Vasistha rules. It must not however be forgotteu that the two are 


not giving law for the same locality. It may be that sonship by fiction 
developed earlier in the south than in the north. 


It is clear that some of these sons are so by fiction only, while 
others are born during wedlock. Of these again all, except the Sahodha, 
must be conceived during wedlock. Gudhotpannah (TATA) 18 evi- 
dently the issue of an adulterous connection. But he is placed within 
the first six evidently because he is conceived and born during wedlock 
and the law is always in favour of presuming legitimacy shutting out 
rebutting evidence on grounds of publie policy on such delicate matters. 


During the age under our consideration à man was permitted to 
marry a woman of an equal or of an inferior caste, but not one of & 
superior class. 


The offspring of the allowable kind of intermarriage were called 
anulomaja; and those of the prohibited form were called Pratilomaja. 
“अन्‌लोमानन्तरेकान्तरद्व्यन्तरासु जाताः सवर्णाम्बष्ठोग्रनिषाददौष्मन्त- ` 
पारशवाः। १४। प्रतिलोमास्तु सूतमागधायोगवकृतवेदेहकचण्डालाः ^ 


Gautama Samhita, I. 4. 14-15. 


The position of the pratilomaja sons was much degraded. 


प्रतिलोमास्तु धमंहीना: | 
Gautama Samhita, I. 4. 90. 


The position of the Anulomaja sons by wives of different castes 
depended on the castes of their respective mothers. 
“४ .असतूसन्तस्तु विज्ञेयाः प्रतिलोमान्‌लोमजा: | जात्य॒तकर्षो य॒ग ज्ञेयः सप्तमे पञ्चमेऽपि aT । 
व्यत्यये कमणां साम्यं पूर्ववच्चोत्तराधमम्‌ ॥ 
Yajnavalkya, I. 95-96. 


The position of the sons depended to ẹ certain extent on the form 
of the marriage of their parents, 
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ADOPTION :— 


Adoption of a son is recognized by all the sutras, though the posi- 
tion of the adopted son is different according to different Rishis. 

Vasistha’s text is said to afford the foundation for the law of 
adoption. 

His text runs as follows :— 

“शोणितशुक्रसम्भवः पुरुषो मातापितुनिमित्तक:। तस्य प्रदानविक्रयत्यागषु मातापितरी 

प्रभवतः | 
Vasistha Sutra, Ch. XV. 

According to him a father and a mother are competent to give, 
sell or abandon a son. 

A mother alone cannot give, sell or abandon her son without her 
husband’s consent. Neither can she take a son in adoption without 
such consent. 

Vasistha’s text ag well as the example of sale, and gift of a son 
given by him supports the view that mother’s consent is also necessary 
before a son can be so disposed of. 

But Baudbayana says that the boy may be given by his father 
and hig mother, or by either of the two. 

The law during this age seems to be that a father alone may 
dispose of his son unless opposed by the mother in so doing; but a 
mother must not sell or give her son without the father’s permission so 
long as he is alive. 

A widow mother may perhaps dispose of her son of her own 
accord. 

The story of Sunahsepah seems to indicate that a son can be 
sold or given away only when such a disposal is necessary to save the 
familv from extreme distress. 

The adopter need not be sonless at the time of the adoption. 

An only son can neither be given nor taken in adoption. 

An eldest son as well as a youngest son should not be given in 
adoption (Tait. Br. XXX. 3). But there is as yet no express text 
prohibiting the adoption of such sons. 

Certain formalities must be observed for a valid adoption. 

The status of an adopted son seems .to have been very low. 
Vasistha places him amongst the last six of the twelve kinds of sons and 
makes him an ' adayada ' (marata). 

Gautama places him amongst the first six (Gautama Samhita, 
TIT. 10. 30). 

The story of Sunahsepah seems to support Vasistha's classi- 
fication. 

Before leaving this question of sonship it will be pertinent to 
examine the position of a son begotten on a slave woman. The Sutras 
under consideration do not say anything about Dasi-putra. The only 
law on the point is given under the head son by a sudra. We have 
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already seen how Gautama places him as the worst kind of son having 
no right of inheritance. Tn another place he says the son by a sudra 
wife, even if he be obedient like a pupil, receives a provision for main- 
tenance out of the estate of a Brahmana deceased without other male 
issues. Ilf seems a son begotten on a female slave remained a slave in 
the eye of law and did not acquire the status of a son who was free born. 


PROPERTY :— 


Property is the greatest right, the '' plena potestas in re ". It 
is a general, if not absolute, power over objects, and at least 1t eompre- 
hends the greatest number of rights, including possession, acquisition, 
enjoyment and disposition. This property idea occurred to men very 
early. '' Man must attain his ultimate end, and therefore he expands 
his activity and binds and subjects to himself external things and makes 
agreement with other inen for the reciprocal preservation of necessary 
and useful objects. From this expansion of his personal activity are 
derived propertv and personal rights, the first, having to do with the 
relations between man and things and referring mediately to other 
persons inasmuch as they have a duty to respect these rights and 
sometimes a power to limit them: the second, dealing with the relations 
between man and acting only indirectly on thing containing all obli- 
gations reducible to an agreement or promise. 

Ancient Hindu law fully recognized the distinction between pro- 
perty and possession. Possession is expressed by the derivatives of 
Bhuj while ‘ Svam ', self, and its derivatives are used to convey the 
conception of property. 

Gautama tells us: 

स्वामी ऋकथकत्रयसंविभागपरिग्रहाधिगमेष्‌ | 
Gautama Samhita, II. 1. 31. 
À man becomes owner by inheritance, purcbase, partition, seizure or 
finding. 'lhese were the legal modes of acquisition of property open 
to all. Here also the obligation of caste played an important part. In 
India, the obligations of caste indeed became so numerous and burden- 
some that their observance could be kept only by a belief in super- 
natural penalty. As 8 result of this obligation of caste, Gautama 
formulated : | 
ब्राह्मणस्याधिक लब्धं क्षत्रियस्य विजितं निविष्ट वैश्यशूद्रयोः | 
Gautama Samhita, II, 1. 40-42. 
* Acceptance is, for a Brahmana, an additional mode of acquisition; 
conquest for a Ksatriya, gain by labour for a Vaisva or Sudra,” 

We have already noticed that even during the early Vedic age 
property in land was recognized. The exact nature of this property, 
however, is difficult to ascertain. In the Rigveda we have met with 
the word Ksetru used in a sense pointing clearly to the existence of 
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separate fields carefully measured off. The sense of separate field 
became more definite and pronounced in the Atharvaveda and even 
before that we have Ksetrapati, Ksetrapatni, Ksetrajesa, Ksetrasa, 
Ksetrajaya and several other similar terms indicative of property in 
land. Then we have the term Khila or Khilya meaning waste land 
lying between cultivated fields. Irom Rigveda onwards Urvara, with 
Ksetra regularly denotes a piece of plough-land and we are also told 
of Apnasvatt, fertile fields and Artana, fields lying waste. Intensive 
cultivation by means of irrigation is also indicated in the Vedas. There 
are also passages in the Rigveda itself, which indicate that fields used 
to be carefully measured even in those days. From all these it seems 
reasonable to infer that some sort of ownership in these plots was 
recognized even in these ancient days. ‘There are also passages indi- 
cating at least individual possession of these fields. "These fields are 
often spoken of in the same connection as the children. "There is no 
trace in the Vedic literature of communal property in the sense of 
ownership by a community of any sort, nor is there any mention of 
communal cultivation. Besides, in one instance at least in the Rigveda, 
we are told of division of lands conquered among the members of a 
community | 


दस्यूञ्छिम्यंश्‍च पुरुहृत vågar पृथिव्यां शर्वा नि बर्हीत्‌ i 
सनतक्षेत्रं सखिभिः arate: सनत्सूर्यं सनदपः JATA: ॥ 
Rigveda I. 100. 18. 


and are very often told of private quarrel regarding fields. All these 
indicate at least individual control over the land, and a sort of individual 
property seems to be deducible later on while in the Chhandogya 
Upanishad, for example, we find in the list of man's wealth, his fields 
and houses. 


गोअइवमिह महिमेत्याचक्षते हस्तिहिरण्यं दास"यं क्षेत्राण्यायतनानीति नाहमेवं ब्रवीमि 


ब्रवीमीति होवाचान्यो ह्यन्यस्मिन्‌ प्रतिष्ठित इति ॥* 
Chhandogya Upanishad, VII. 24. 2. 


Yet the precise nature of this so-called individual ownership is not cap- 
able of determination from the materials that we possess. The father, 
the head of a family, might have a sort of ownership in the field as well. 
But the legal relationship of the head of a family and its members in 
this respect 1s nowhere indicated. 

The question remained obscure even for the post-Vedic age. 
There are however some materials in the post-Vedic literature that 
might indicate a sort of feudalism prevailing during that age. In the 
Satapatha Brahmana we are told : 


गाहंपत्यं चेष्यन्‌ पलाशशाखया व्युदूहति । अवस्यति हेतद्यद्गाहुंपत्यं चिनोति य ऽ उवे के 
चाग्निचितोऽस्यामेव तेऽवसितास्तद्यद्युहत्यवसितानिव तदुदृहति नेदवसितानध्यवस्यानीति | 
अपेत वीत वि च सर्पतात इति । अप चेवेत वि चेत ब्य च सपंतात इत्येतद्यऽउदरसपिणास्तानि- 
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तदाहू येऽत्र स्थ पुराणा ये च नूतना इति येऽत्र स्थ सनातना ये चाधुनातना इत्येतत्‌ N MATAA- 
मोऽवसानं पृथिव्या इति। थमो ह वाऽअस्या अवसानस्येष्टे स॒ एवास्मा ऽअस्यामवसानं 
ददाति॥ awf पितरो लोकमस्माऽइति। क्षत्रं वै यमो विशः पितरो यस्मा उ वै 
क्षत्रियो विशर संविदानोऽस्यामवसानं ददाति। तत्सुदत्तं तथो हास्मै क्षत्रं यमो विशा पितृभिः 
संविदानोऽस्यामवसानं ददाति ॥ 

Satapatha Brahmana VII. 1. 1. 1.4. 


‘‘ Being about to build the Garhapatya he sweeps its site with a palasa 
branch. For when he builds the Garhapatva, he settles on the place; 
and whatsoever builders of frealtars there have been, they are indeed 
settled on this earth: and when he sweeps he thereby sweeps away those 
settled there before him thinking ‘ lest 1 should settle on those already 
settled ’.’’ 

“Yama hath given the settlement on earth to this sacrificer. 
For Yama indeed rules over the settling on this earth, and it is he who 
grants to this sacrificer a settlement on this earth.” 

“The fathers have prepared this place for him, for Yama is the 
Ksatra (nobility or ruling power), and the fathers (deceased ancestors— 
पि ) are the clansmen; and to whomsoever the chief (Ksatriya), with 
the approval of the clan, grants a settlement, that settlement is properly 
given; and in like manner does Yama, the ruling power with the con- 
sent of the Pitris (the clan) now grant to this sacrificer a settlement on 
this earth.” 

Elsewhere in the same Brahmana we find: '' But the Tandya 
(qrezr)ased to say ' surely the bricks possessed of pravers are the nobi- 
htv and the space fillers (lokamprima) are the peasants; and the noble 
is the feeder, and the peasantry the food; and where there is abundant 
food for the feeder, that realm is indeed prosperous and thrives ''. 

It would appear from the above extracts that क्षत्रिय had some 
special place in the land system of these early days. Who these 
Ksatriyas were is not easv to answer. Professor Macdonell and Keith 
sav: ‘‘ The evidence of the Jatakas points to the word ‘ Khattiva * 
denoting the members of the old Aryan nobility who had led the tribes 
to conquest, as well as those families of the aborigines who had managed 
to maintain their princely status in spite of the conquest. In the epic 
also the term Ksatriya seems to include these persons; but it has prob- 
ably a wider signification than Khattiya, and would cover all the royal 
military vassals and feudal chiefs, expressing in fact, pretty much the 
same as the Barons of early English history. Neither in the Jatakas 
nor in the epic is the term co-extensive with all warriors: the army 
contains many besides the Ksatriyas, who are the lcaders or officers, 
rather than the rank and file.” 

Whatever that be, so far as the period under our review is con- 
cerned even Macdonell and Keith agree that the Ksatriya stands as a 
definite member of the social body, 
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यो अस्य समिधं वेद क्षत्रियेण समाहिताम्‌ | 


नाभिह्वारे पदं नि दधाति स मृत्यवे॥ 

Atharvaveda, VI. 76, 3. 
नैनं घ्नन्ति पर्यायिणो न सन्नाँ अव गच्छति। 
अग्नेय: क्षत्रियो विद्वान्नाम गृह्हात्यायुष I 


Atharraveda, VI. 76. 4. 


and the earlier use of the term in the Rigveda is exclusively connected 
with royal or divine authority. 


अग्निरीशे बृहतः क्षत्रियस्याग्निर्वाजस्य परमस्थ राय: । 
दधाति रत्नं विधते यविष्ठो व्यान्‌षङ्‌ मर्त्याय स्वधावान्‌ ॥ 
Rigveda, IV. 12. 3. 
Agni is Master of sublime dominion, Agni is Lord of strength and 
lofty riches. 
Straightway the self-reliant God, Most Youthful, gives treasures to the 
mortal who adores lim. 


यस्त्वामग्न इनधते यंतश्रक्तिस्ते wa कृणवत्सस्मिन्नहन्‌ | 


स सु दुप्रम्नेरभ्यस्तु प्रतक्षत्तव क्रत्वा जातवेदशचिकित्वान्‌ ॥ 
Rigveda, IV. 12. 1. 
Whoso enkindles thee, with lifted ladle, and thrice this day 
offers thee food, O Agni, 
May he excel, triumphant through thy splendours, wise, through thy 
mental power, O Jatavedas. 
त्री रोचना वरुण AGA TAAT मित्र धारयथो रजांसि। 
वावृधानावमति क्षत्रियस्यान्‌ Fa रक्षमाणावजुर्य ॥ 
Rigveda, V. 69. 1. 
Three spheres of light, O Varuna, three heavens, three firmaments 
ye comprehend, O Mitra; 
Waxed strong, ye keep the splendour of dominion, guarding the Ordi- 
nance that lasts for ever. 
आ राजाना मह ऋतस्य गोपा सिंधपती क्षत्रिया यातमर्वाक्‌ | 
इळा नो मित्रावरुणोत वृष्टिमव दिव इन्वतं जीरदानू॥ 
Rigveda, VII. 64. 2. 
Kings, guards of mighty everlasting Order, come hitherward, ye 
Princes, Lords of Rivers. 
Send us from heaven, O Varuna and Mitra, rain and sweet food, ye 
who pour down your bounties. 


ऋतावाना नि षेदतुः साम्राज्याय सुक्रतू। 


gaaat क्षत्रिया क्षत्रमाशतुः || 
Rigveda, VIII. 25. 8. 


They, true to Law, exceeding strong, have sat them down for sovran 
rule; | 
Princes whose laws stand fast, they have obtained their sway. 
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क्षत्रं जिन्वतम्‌त जिन्वतं qaga रक्षांसि सेघतममीवाः। 


सजोषसा उषसा सूर्येण च सोमं सुन्वतो अश्विना॥। 
Rigveda, VIII. 86, 17. 


Strengthen the Ruling Power, strengthen the men of war; slay ye the 
Rakshasas and drive away disease 

Accordant, of one mind with Surya and with Dawn, the presser’s Soma, 
Asvins! drink 


त्यान्न्‌ क्षत्रियां अव आदित्यान्याचिषामहे। सुमृढ़ीकों अभिष्टये || 
Rigveda, VIII. 67. 1. 


Now pray we to these Kshatriyas, to the Aditvas for their aid, 
These who are gracious to assist 


हस्तेनेव ग्राह्य आधिरस्या ब्रह्मजायेयमिति चेदवोचन्‌ | 


न दूताय Te तस्थ एषा तथा राष्ट्रं गपितं क्षत्रियस्य ॥ 
Rigveda, X. 109. 8. 


The man, her pledge, must by her hand be taken when they have 
cried, She isa Brahinan’s consort. 
She stayed not for a herald to conduct her: thus is the kingdom of a 
ruler guarded. 
Jt is neither possible nor necessary for us to determine what persons 
were included in the term Ksatriya. ‘hat it covered the royal 
family may be regarded as certain. There is another term 
Rajanya, in the Vedic literature, which seems to mean almost the same 
class of persons, though there are passages to indicate that these two 
were not identical. In Aitareya Brahmana, for example, we are 
spoken of Rajanya asking Ksatriya for a place for देवयज्ञ; It would 
scarcely be correct to say that Ksatriya m the Vedic times denoted 
only the warrior class. Even for a Brahmana it was provided : 
याजनाध्यापनप्रतिग्रहा: सर्वेषाम्‌। तदलाभ क्षत्रवृत्तिः। 
Gautama Samhita, I. 7. 4. 6. 
In the Rigveda and later we are told of persons other than Ksatriya 
regularly fighting 
ऋतूयन्ति क्षितयो योग उग्राशुषाणासो मिथो अणंसातो । 
सं यद्विशोऽववृत्रंत यृध्मा आदिन्नेम sada अभीके i 
Rigveda, IV. 24. 4. 
Strong God! the folk at need put forth their vigour, striving together 
in the whirl of battle 
When warrior bands encounter one another some in the grapple quit 
themselves like Indra 
श्री न इंद्र ह्वयामसि त्वा महो वाजस्य सातौ वावृषाणाः। 


सं यद्विशोऽयंत शूरसाता उग्रं नोऽवः पाय अहन्दाः॥ 
Rigveda, VI. 26. I. 
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O Indra, hear us. Raining down the Soma, we call on thee to win 
us mighty valour. 
Give us strong succour on the day of trial, when the tribes gather on 
the field of battle. 
व्यंजते दिवो अंतेष्वक्तून्‌विशो न य॒क्‍ता उषसो ada | i 
सं ते गावस्तम आ वर्तयंति ज्योतिर्यच्छंति सवितेव बाहू ॥ 
Rigveda, VIT. 79. 2. 
They paint their bright rays on the sky’s far limits: the Dawns come 
on like tribes arrayed for battle. 
Thy cattle, closely shutting up the darkness, as Savitar spreads his 
arms, give forth their lustre. 
दंडा इवेद्गोअजनास आसन्परिच्छिन्ना भरता अर्भकास: | 


अभवच्च पुरएता वसिष्ठ आदित्तृत्सूनां विशो अप्रथंत॥ 
Rigvedu, VII. 83. 6. 


Like sticks and staves wherewith they drive the cattle, stripped bare, 
the Bharatas were found defenceless : 

Vasistha then became their chief and leader: then widely were the 
Tritsus’ clans extended. 
अध द्रप्सो अंशुमत्या उपस्थेऽधारयतन्वं तित्विषाणः। 


विशो अदेवीरभ्याचरन्तीबृहस्पतिणा युजेन्द्रः ससाहे ॥ 
Rigveda, VIII. 96. 15. 
And then the Drop in Ansumati’s bosom, splendid with light, assumed 
its proper body; 
And Indra, with Brihaspati to aid him, conquered the godless tribes 
that came against him. 

Towards the common people, Ksatriva in these early davs stood 
in relation of unquestioned superiority. and Vaisya, the Vedic and post- 
Vedic agriculturist, is described as tributary to another; they are said 
to be अन्यस्य बलकृत्‌, अन्यस्याद्यः, थथाकामजयः; all these epithets were perhaps 
used to define the relation of the nobles and the agriculturists. If any 
inference is legitimate from these it may be taken as sufficient indi- 
cation of how these agriculturists were at the mercy of the nobles. 


We are informed तस्मात्‌ राजन्यनाध्यक्षण वेश्यमध्नन्ति and all these go to show 
that though the relative position of the Ksatriya and Vaisya had per- 
haps nothing to do with property in land, there was a sort of feudalism 
unconnected with landed property prevalent in ancient Tndia. 

We have noticed elsewhere what is the significance of the Vaisya's 
being devoured at will, and how some scholars have asserted that this 
leads to the conclusion that the King was the land-owner, the culti- 
vators only holding it with his leave and license: while others found 
in it onlv a political power unconnected with any question of owner- 
ship of land. It is however beyond our purpose to examine these 
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different conclusions. All that we might notice here is that the passage 
quoted above from the Satapatha Brahmana goes far to show some sort 
of communal control over landed property. No stranger, it seems, 
could be introduced even by the King unless and until the consent of 
the communitv was secured. So far as the members of the community 
are concerned there scems to be little doubt that they held lands as their 
Separate properties, and we are not in a position to say how far indivi- 
dualism developed so as to override the ownership of the family. Rules 
relating to inheritance of landed property do not occur in this post-Vedic 
literature, and we cannot sav whether or not division of land was 
possible. Ought that we know there appears to be nothing in the post- 
Vedic theories of ownership which would prevent such a division. 

The Rural Settlements of India during the Sutra period is expect- 
ed already to have developed differences in different parts of the country. 
Yet in spite of the possible distinct features of their own these villages 
were rooted in the common spirit of Vedic India. We must confess 
we have rather a scant knowledge of the regional characteristics of these 
villages. Such a regional history of the aucient Indian village and of 
its field system will perhaps ever remain to be written. 

We may assume that India passed throngh the pastoral stage 
rather early. Since then she has remained for a very long time, 
indeed up to the present day, predominantly an agricultural country. 
Vedic and post-Vedie literature of India sufficiently reveals that the 
knowledge of agricultural methods, water regulations, etc., was already 
well advanced. 

There are texts which would seem to point to the fact that land 
was not always partible. The Dharma Sutras, however, are almost 
silent over the point and individual property in land does not seem 
to have been fully recognized even during this period. The chapters 
on inheritance and succession in Dharma Sutras do not expressly speak 
of landed property. In none of them any mention of land is made in 
assigning additional share to the eldest sons. 


Gautama teaches us.that भूमि cannot be sold and निध्यघिगमो राजधनं 


ब्राह्मणस्याभिरूपस्याब्राह्मणोऽप्याख्याता षष्ठः snaar (Gautama Samhita, II. 1. 
43-45). According to him पशुभूमिस्त्रीणामनतिभागः and पथि क्षेत्रेष्नावृते पालक्षेत्रिकयो:. 
But all these may refer only to the presént occupation of land without 
having any property or ownership in the soil. According to Kautilya 
कौटिल्य) all lands belong to the King who makes a grant of them to the 
people. This gift, according to Kautilya, is made only for life and for 
restricted purpose. If those to whom it is given would neglect to 
cultivate then the king would be entitled to resume it and make a 
fresh gift to another : प्रकषतामाच्छिद्यान्ये भय प्रयच्छेत्‌ ‘ or these resumed lands 
may be cultivated by village labourers: ग्रामभृतकवेदेहको वा कृषेयूः. Such 


persons who take the lands as gift from the king would not 
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naturally have unlimited right of disposal:  Kautilya tells us 
करदाः करदेष्त्राधानं विक्रयं वा कुर्यु:। ब्रह्मदेयिका ब्रह्मदेयिकेष । अन्यथा पूर्वसाहसदण्ड: || 
They can transfer the property only to another of their own 
class. The right of alienation is thus restricted without much 
latitude in the choice of the transferee. Though lang is thus 
theoretically granted for the life of the first taker, Kautilya recognizes 
right of heirs to inherit the land and we are told that in case a man 
would die leaving minor sons, elders among the villagers shall improve 
the property of such bereaved minor till the latter attains the age of 
majority. Unprepared lands cannot be taken away from those who are 
preparing them for cultivation and even according to Kautilya interest 
in land cannot be lost by adverse possession. 

Though it has been said that King was the owner of all land and 
no private individual had anything more than a mere right to hold it on 
condition of his bringing it to cultivation, there are rules which would 
go to show that a sort of limited individual interest in land was 
recognized even in those carly days. We are told in Kautilya that rich 
persons among kinsmen or neighbours may in succession proceed to 
purchase the land and other holdings. Forty more neighbours other 
than the purchaser shall congregate in front of the holding for sale, and 
announce it as such. If on crying aloud ‘‘ who will purchase this at 
such and such a price," no opposition is offered, the purchaser may 
proceed to purchase. When it 1s thus announced that the holding is 
going to be sold at such a price anyone of the neighbours may offer to 
purchase it at that price. Even after this stage when the purchaser 
proceeds to purchase, the assembled neighbours may also bid for the 
land and it is sold to the highest biddor. 

ज्ञातिसामन्तधनिका: क्रमेण भूमिपरिग्रहान्‌ क्रेतुमभ्याभवेय्‌ः। 
ततोऽन्ये बाह्याः। सामन्त चत्वारिशत्‌क्‌ल्या गृहप्रतिमुखे वेशम श्रावययूः। 
सामन्तग्रामवृद्धेष्‌ क्षेत्रमारामं सेतुबन्धं तदाकमाधारं वा मर्यादासु 
यथासेतुभोगं । अनेनार्घेण कः क्रेता इति त्रिराधुषितमव्याहतं 
कता क्रेतुं लभेत। .......... स्पर्धया वा मूल्यवर्धने मूल्यवृद्धिः 
सशुल्का कोशं गच्छेत्‌। वित्रयप्रतिक्रोष्टा शल्कं दद्यात्‌। 
Kautilya, 111. 9. 

It will be interesting to notice here that these holders of land 
had not only to pay rent to the King, there seems also to have been 
some military duty attached to it, and Kautilya cites his teacher in 
support of the proposition that '' land occupied by a high born person 
is verv productive ” for it supplies men to the army: 

“अभिजातोपरुद्धा भूमिः महाफलाप्यायुधीयोपकारिणी' 
Kautilya, VIII. 4. 

Kautilya speaks of a sort of record of rights kept by the govern- 
ment. Plots of grounds as cultivated, uncultivated plains, wet lands, 
gardens, etc., are kept recorded by the revenue collector who also 
registers gifts, sales, charities, etc. 
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तेन च सीम्ना क्षेत्राणां च मर्यादारण्य पथि प्रमाण-सम्द्रदान-विक्रयानग्रहूपविहार निवद्धान्‌ 
कारयेत्‌ | 
Kautilya, 11. 4. 
From all that has been collected from Kautilya a sort of village 
system seems to have heen prevalent in those days, and in the Dharma 
Sutras and Smritis of the age we find mention of many village officers. 
Manu tells us how property in land can be acquired and we are told 
स्थाणुच्छेदस्य' केदारमाहु: शल्ययतो मृगम्‌ । There arc indeed texts which appear to 
recognize a right beyond that of the community; but it is not clear 
whether such right is in the individual or in the family. It is signi- 
fieant that while speaking of boundary disputes Manu could only think 


of dispute between two neighbouring villages: सीमां प्रतिसमुत्पन्ने विवादे 
ग्रामयोईयो: । ज्येष्ठे मासि नयेत्‌ सीमां सुप्रकाशेषु सेतुषु ॥ (Mana, VITI. 245). He 
is fully alive to the fact that people very often would quarrel over the 
boundary, and says... .सीमाज्ञाने नृणां वीक्ष्य नित्यं लोके विपर्ययम्‌ (Manu.. VIII. 
249). Yet it never strikes him that individual members of the same 
village or family may have similar disputes over the boundaries of their 
respective plots. 

It is however difficult to say that no individual right was recog- 
nized in land. Kautilya gives ample evidence of this individual right 
which, as we have seen, was also saleable. Even Gautama speaks of 
mortgage of lands. 


It must be remembered that in Vedic literature there is ample 
material for the conclusion that highly developed svstem of village com- 
munities were in existence in Vedic India, though the village does not 
appear to have been a unit for legal purposes. ‘gta’ is the name for 
village in the Vedic literature and we are told of 'ग्रामणि','ग्रामकाम' and 
'ग्रामवादिन' in the various Vedic texts. According to Professors Macdonell 
and Keith Gramani or the village elder seems to have been a nominee 
of the King rather than a popularly elected officer. But Rhys Davids 
thinks that he was elected by the village council or was a hereditary 
officer, the Kings claiming the appointment only later. Gramakama 
(ग्रामकाम) points to the practice of the Kings granting to his favourites 
his royal prerogatives over villages so far as fiscal matters were con- 
cerned. It rather indicates grant of regalia than grant of land. 
According to Zimmer ‘ Gramani ' had military function only. But there 
seems to be little reason for thus limiting the function of this officer. 
The ‘Gramavadin’ was a village judge and we are not in a position to say 
how he was appointed. We hear of a Satapati also in the Vedic 
literature and Indra is verv often designated by that name. It will not 
be unreasonable to surmise that there must have been an analogous 
human functionary who was the lord of a hundred villages and must 
have occupied an important position in the eye of the people. The 
functionary named 88 “भागदुघ' dealer out of portions, is one of kings 


HINDU LAW DURING THE SUTRA PERIOD 389 


Ratnin in the Yajurveda Samhita and Brahmana and seems also to have 
been a village officer, the supervisor of lands.” 

It is beyond our purpose to examine in details the village system 
prevailing in Vedic India. All that we need notice here is that there is 
ample indication of the existence of the village system; but the materials 
are not sufficient for the purpose of defining the exact legal position of 
the system. It will be a mere conjecture if we say that even in these 
early days land belonged to the village exactly as in later vears. The 
little that we hear of the land system rather goes to indicate the con- 
trary. We have already seen how individual families very often spoke 
of their landed possessions, and in view of those texts it will indeed be 
difficult to deny individual property in land prevailing in Vedic India. 

Miraglia says: '' It can no longer be doubted that in India before 
the system of caste, the property was collective. God gave the land to 
men for their enjoyment simply. They had no existence apart from the 
life of the tribe or family. When caste was introduced the Brahmans 
considered that God had given the land which they allowed others 
to usc." It is indeed difficult to see on what materials is based this 
assertion of his. No doubt in the Vedas we are very often told that 
lands are given to men by Gods—and it is Gods who make men like 
Mandhata and Sirtra’s son owners of fields. Yet in the Rigveda there 
is scarcely any material to support the conclusion that the individual. 
had no existence apart from the life of the tribe or family. On the 
contrary we find fathers alinost as absolute heads of families who may 
very well be taken as absolute owners of the family properties. No 
doubt in their younger years sons are under the absolute control of their 
fathers; but even in their case we find only a very mild type of patria 
potestas exercisable by the fathers and these sous are very often spoken 
of as being independent fathers themselves when sufficiently grown up. 
As to Brahmin claiming to be owner of lands as given to them, by God 
there is material in the Vedic literature which would point to the 
directly contrary position. In the Aitareya Brahmana we are told who 
is the owner of the soil in connection with land for the purpose of 
देवयाजन, anda Brahmin there is enjoined to get it from the king. It 
cannot, after this, be said that it was ever the contention of these 
priestly classes that land belonged to them. It is only in the Dharma 
Sastras of later vears that we find such assertions. 





Baden Powell speaks of Vedic feudal system and assert that Vedic 
society was a land-holding aristocracy superimposed upon an agricul- 
tural aboriginal stock. It is no doubt quite possible that the aborigines 
had already taken to agriculture even before the advent of the Vedic 
Arvans in India, and it mav be that one result of the conquest was that 
the conquerors got hold of the lands : but there seems to be little material 
for saying that the Vedic Aryans did in India what the Normans in 
England did after they conquered the country. The Vedic Vaisya was 
'an agriculturist and there is no reason to deny that he was an Aryan. 
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But who was the owner of the soil according to these Vedic 
Aryans? The position of the king in this respect is indeed obscure. 
Professors Macdonell and Keith refer to some Greek remarks on the 
question, and citing from Diodorus and Strabo state, ‘‘ the Greek 
notices (ip which, unhappily, it would be dangerous to put much trust 
since they were collected by observers who were probably little used 
to accurate investigations of such matters) vary in their statements. 
In part they speak of rent being paid, and declare that only the king 
and no private person could own land, while in part thev refer to the 
taxation of land." Hopkins is strongly of opinion that the payments 
made were as tax. The king was recognized as owner of all land and 
yet the individual or the joint family also owned the land. Baden 
Powell asserts that the idea of the king as a landowner was later. As 
against this Hopkins refers to those Vedic texts which speak of kings 
devouring the peoples and according to which the Vaisya can be devoured 
at will and maltreated, and from these he urges that the king must have 
been the owner of the soil. The power of devouring, however, seems 
only to refer to political power and ॥ is difficult to find any reference 
to ownership of soil in these texts. 


FAMILY ORGANIZATION :— 


It is needless to sav that the family organization of the Aryans of 
this age was patriarchal. We have already noticed that it had been 80 
even during the Vedie age. It is not necessary for us to proceed to 
ascertain the conditions leading to the formation of the patriarchal 
organization. Paternity we are told is shown in history when there is 
established an individual control in the form of matrimony and the law 
of inarital union at first depends less on the law of relationship, not to 
speak of affection, than on the law of property and authority. That 
paternity is a derivation of the right of ownership is proved by diverse 
facts. One of these proofs is traced by scholars to the ancient Aryan 
language, particularly in Vedic literature. A father in Sanskrit, 1s 
called a patar, owner or janitar, creater. In the Vedas the two terms 
are joined, forming pitajanità. Such a conjunction, and later such a 
confusion, of the conception in the language are sure indications of the 
influence of property rights in the development of masculine family. 


We should not, however, be deceived by the position of the hus- 
band as pater familias. He is no doubt the organizer of the family as 
an economic unit of which he is the representative and for which he 
works. But the wife, the mother, is the real centre; from her emanate 
the forces which link all members of the family together. It is the 
mother who creates and embodies the family, and is the truest symbol 
of the social structure. Subconscious affection for the mother is a 
stronger tie than the more rational powers of the father. The rela- 
tionship of the mother to her family is based on love, while that of the 
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father rests on confidence and respect. A father can keep a family 
together by economic bonds, but he cannot create those emotional 
radiations with which a mother permeates her family. It is not going 
too far to say that the family structure is only in theory based on 
patriarchy. In reality the mother is the centre of home life 

| The earliest patriarchal groups seem to mean the paternal 
administration of the property in the interest of the family. Whether 
or not it is possible for a savage, '' with his selfishness and without any 
idea of justice or sentiment of responsibility " to administer the goods 
and chattels in the interest of his family, such a system of paternal 
administration did, as a matter of fact, prevail in Vedic India, and these 
Vedic Aryans were neither savage and: selfish nor without any idea of 
justice and sense of responsibility so as to render the existence of the 
system impossible. We have already noticed the extent of paternal 
power in Vedic India, and have seen how, even in that early age, the 
father is alinost the owner of the property belonging to the family, But 
we are not certain whether the property included land as well, and 
whether the early Vedic familtes were not still the migrating ones, 80 
that not being as yet able to establish itself in certain places its 
indefiniteness hindered extensive cultivation of land with the result that 
land was not vet valued much. Later on however the family became 
well established in certain places, and it is only when the family thus 
becomes certain, and establishes itself in certain places, when the occu- 
pation of territory becomes settled in consequence of the increasing 
congestion of inhabitants, that the appropriation of land assumes strict 
forms. 

Individual property in land does not seem to have been fully 
recognized even during this period. These Dharma Sutras are silent 
over the point. Their rules of inheritance do not speak of landed pro- 
pertv. In assigning additional share to the eldest son no mention of 
any land is made. Tater WNautilya expressly indicates that all lands 
belong to the king who shall give them to the tax-payers only for the 
purpose of cultivation. 

Theoretically, it seems, all lands belonged to the king who divided 
them amongst the cultivators for the purpose of cultivation. 

When thus given to a cultivator it would of course be his property 
during his lifetime unless resumed by the king. 

Even this limited property in land could be acquired only by 
king’s gilt. 

Hence the law of Gautama that property in land cannot be 


acquired by long possession : पशुभू मिस्त्रीणामनतिभोगः 
lautama Samhita, II. 3. 36. 


OWNERSHIP :— 
A man becomes owner by inheritance, purchase, partition, seizure, 


or finding: स्वामी ऋक थत्रयसंविभागपरिग्रहाधिगमेषु | (Gautama Samhita, 
TI. 1. 39). 
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Acceptance is for a Brahmana an additional inode of acquisition, 

conquest for a Ksatriya and gain by labour for a Vaisya or Sudra : 
आह्ाणस्याधिक लब्धं क्षत्रियस्थ विजितं निविष्टं वैश्यशूद्रयोः | 
Gautama Samhita, IL, 1. 40-12 
Treasure-trove is the property of the king and hence no one can 
acquire property in it by finding, ete 
A man may acquire property in things belonging to others by long 
user, by adverse possession for a certain prescribed period. 
According to Gautama the property of a person who is neither an 
idiot nor a minor, having been uscd by a stranger before his eyes for ten 
years belongs to him who uses it. But not if it is used by Srotriyas 
ascctics or royal officials. Animals, land and females are not lost by 
another’s possession : 
अजड़ापौगण्डधनं दशवर्षभुक्त॑ परे: सन्निधौ भोक्तुः न श्रोत्रियप्रत्नरजितराजपृरुषै: 

पशुभूमिस्त्रीणामनतिभोगः । 
Gautama Sumhila, 11, ७, 34-86. 

According to Vasistha 
पेतृकं क्रीतमाधेयमन्वाधेयं प्रतिग्रहम्‌। यज्ञादूपगमो वेणिस्तथा धूमशिखाह्यमीति। तत्र 
भुक्तानुभुकतददावषंम्‌। अन्यथाप्युदहरन्ति। आधिः सीमा वालधनो निक्षेपोपनिघिरित्रयः। 

राजस्वं श्रोत्रियद्रव्यं न संभोगन हीयते । 

Vasistha Sutra, XVI. 
'* Property inherited from a father, a thing bought, a pledge, property 
given to a wife after marriage by her husband's family, a gift properly 
obtained for performing a sacrifice, the property of reunited coparceners 
and wages as the eighth. Whatever belonging to these has been 
enjoyed by another for ten vears continuously is lost to the owner 
They also quote a verse on the other side. A pledge, a boundary, and 
the property of minors, an open deposit, a sealed deposit, women, the 
property of a king and the wealth of a Srotriva are not lost by being 
enjoyed by others." It is thus apparent that law as prevailing in the 
country where Vasistha was an authority was not the same as in the 
south where Gautama’s authority prevailed. Both Gautama and 
Vasistha recognized self ‘acquisition by a member of a joint family. 
According to Gautama स्वयमजितमवेद्येश्यो dad: कामं न दद्यात्‌। what a learned 
coparcener has acquired by his own efforts, he may, at his pleasure, 
withhold from his unlearned coparceners: According to Vasistha 


however येन चेषां स्वयमत्पादितं स्थाद्‌ grada gut! if one of the brothers 
has gained something bv his own effort he shall receive a double share 
1n one respect the law of self acquisition is more developed in the north 
inasmuch as there it is not confined to acquisition by learning only 
As regards the right of the acquirer, however, Gautama gives a greater 
right; the property really becomes acquirer's 

The bed-rock of modern legal institutions as distinguished from 
the ancient ones lies in the individual adult being treated as an entity 
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quite independent of the family, the village, the guild, or any other 
corporation and in the woman being a self-sufficient unit enjoying 
rights distinct from and independent of those of the man. It is interest- 
ing to observe that even under ancient conditions the legal sense of the 
Hindus was akin to and approached the modern consciencé in both 
these postulates of civil existence. Both Gautama and Vasistha recog- 
nized proprietary right of women. Gautama gave special rules of 
inheritance to a woman's separate property calling such property as 
स्त्रीधनम्‌. Vasistha too recognized this right in clear terms. We have 
already noticed that even during earlier ages women got this recog- 
nition from the Hindu jurists. 

1 would refrain from troubling you here with the legal norms 
relating to obligation, inheritance and erimes given by these Sutrakars. 
The norms of law prevailing during this period will be found well- 
collected in the Sutras of Gautama and Vasistha. 


Indeed, the Aryan settlements of India during the Sutra period 
are expected already to have developed differences in different parts of 
the country. Yet, in spite of the possible distinct features of their 
own, these settlenents were rooted in the common spirit of Vedic India. 

We have already noticed this common spirit of Vedic India. For 
these ancient Indians the universe is an existing and finite entity 
brought to perfection. Such a world cannot be transformed bv man; 
man can only adapt himself to such a cosmic order. he cosmic order 
itself must not be disturbed or transformed. A modern man, on the 
other hand, is faced every dav with the task of creating his world anew 
and of living in the face of facts. 

Influenced by the Western philosophy of life, we introduce a 
dynamic and transforming power into our relationship to the external 
world,—a relationship which is tantamount to a continuous revolution 
of environment leading us to such bold adventures as the smashing of 
atoms. Ultimately we do not accept anything as definite. For these 
ancient people, however, the external world is fixed. It is not to be 
changed by the efforts of man. He imbues it with a deeper sense, 
making it significant and meaningful beyond its actual appearance. 
Tor him the symbolic meaning of all forces and appearances is the 
elemental and primary factor, and only behind this symbolic foreground 
does he construe Reality. This demands the preservation of the outer 
form, of the outer appearance, which is much more deeply related to the 
subconscious in human nature and consequently more static just because 
jt represents a symbolic value. Ancient India is thus very different; 
but her ‘ otherness '' perhaps touches a section of conscious and sub- 
conscious thinking and feeling which is also present in ourselves, being 
only inadequately developed. The rational super-activity of the modern 
age is no doubt a creative factor of the highest order; but it 1s creative 
with the concomitant evils of disintegration and destruction. 


50—1858 B. 
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A Vedic Indian will insist that one must let the world live and 
grow. He would never arrogate to himself the function of putting it 
in order. He would not believe that the world must still be put in 
order. Only by doing nothing in this respect does one provide quiet- 
ness for the development of the true nature of man. 

This must not be misunderstood as inaction. This is an activity 
of another kind, and by no means passivity, as we are only too readily 
inclined to assume. And if we only have the courage to admit it, it 
is just this restrained activity after which the world is vearning to-day, 
and which lies dormant in the depth of its spirit. 

Such philosophical utterances as those given above have not only 
a theoretical value. They are a seismograph of spiritual and intellec- 
tual oscillations and refleet in an unsurpassable wav the spirit of a 
country. Indeed, the Rishis whom we have met earlier are not mere 
' theory ". Tt is the conscious and subconscious action and thought 
of the people of the day that found their deepest expressions in the 
‘‘ theories '' of these Rishis. These '' theories ° were the true image 
of their conception. of the world. 'To formulate theories is not to 
squander one's time in purposeless intellectual acrobatics. Rather it is 
the expression of the will to measure the subtlest oscillations of a period, 
especially its characteristic trends of group behaviour. It is in this 
sense that the sayings of the philosophers quoted in earlier chapters 
Should be valued. 

The attitude of the ancient people towards the outer world cannot 
be judged by modern standards. Jt is not their aim to con- 
quer the outer world, but' to understand it and to adapt themselves to its 
order and working. 

This difference, however, is hardly fundamental. The goal of con- 
quest is, in the last resort, order, and the goal of appreciative non- 
interference is also order. Both are creative media. The Vedic way is to 
avoid a fancied re-creation of the outer world through man's activities. 
Rather it is a remodelling of man through the forces of Nature. Indeed 
every people passes through the same stages of mental clarification and 
each has to find its own solution of the eternal problem with which 
Nature confronts man, namely, to find its own response to the challenge 
of Nature. Every people seeks this end by a wav of its own, and thus 
are developed the '' great '' differences which are in reality only 
relative. | 


Indeed, we are yet to learn that we cannot create communities to 
order. A community must grow. It is a living organism; but it is 
not a rationalized organization. What we can do is to educate our- 
selves for social partnership, for creative leisure and for insight into the 
whole pattern of life and all its variety and interplay of changing 
conditions. 


One salient feature of this ancient age must be noticed here. It 
is the trend towards unification as opposed to uniformity as a consoli- 
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dating force. Unification means the integration of a diversity of indivi- 
dual elements in an organic fabric. Uniformity means the levelling 
ground of diverse forces. The one is antagonistic to the other. Uni- 
formity is the suppression of individual creativeness, and is characteristic 
of a compromise-ridden attitude. Unification, on the other hand, 
demands a large-scale conception and the moral and intellectual strength 
not only to recognize the multitude of different values and factors as 
given, but also to accord them their appropriate place in the environ- 
ment. This was understood as leading man to a higher form of life 
and to an invigorated social partnership. The much-vaunted coming 
age of common man shall be a reality and shall vield a desirable state 
only when we shall have control of those forces that would free us 
from the want of an integrated personality. 

The creative powers of the Vedic Indian must have been apparent 
to you in his capacity for integration and balanced co-ordination, while 
those of the modern world find their greatest triumph in subordination 
and domination. Collective order and individual order: harmony with 
Nature and conquest of Nature: these are the contrasting issues of the 
two people. 

In the precedmg pages vou have come across the picture of a 
society which might have been difficult for you now to appreciate. 
Most of us are the products of an age of a laissez-faire principle affect- 
ing in reality the whole of our life. Indeed this laissez-faire principle, 
the competitive spirit and the profit motive have been the three prin- 
ciples influencing the philosophy of life in the present age. They have 
all grown out of the same root, namely, the belief that individual actions 
and individual valuations in separate fields will produce not only the 
results individually desired, but even the results most conducive to the 
interest of the community. ‘his attitude developed in the wake of 
the industrial revolution and is still predominant, especially among 
those who can see no other way save to cast the future in the mould 
of the past. Its idolatrous worship is really the antithesis of co- 
operation and integration: it 18 antagonistic to social life and it prevents 
the creation of an environment within which: man’s diverse gifts can 
fully and freely express themselves. | 

Tho picture of the society which the Vedic and the post-Vedic 
sources present to us indicates just the opposite trend. It indicates 
social values as the guiding forces of life. Industrialism has com- 
pletely reversed this trend. 

It is legitimately doubted if in this industrial age Democracy as 8 
philosophy of life has at all worn well. It seemed more solid at the 
high noon of success than it does in the uncertainties of falling dusk. 
In its traditional form, it has pre-supposed emotional and psychological 
stability in the individual. It has assumed, much too confidently, that 
the gnawing problems of doubt and anxiety would be banished by the 
advance of science or cured by a rise in the standard of living. ‘Fhe: 
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spectacular reopening of these problems in our time finds the demo- 
cratic faith lacking in the profounder emotional resources. Democracy 
has no defence-in-depth against the neuroses of industrialism. When 
philosophies of blood and violence arise to take up the slack between 
democra¢y’s thin optimism) and the bitter agonies of experience, demo- 
cracy by comparison appears pale and feeble. 

The essential strength of democracy lies in its insight into the 
value of the individual. Yet we must not forget that this insight can 
become abstract and sterile. Arrogant forms of individualism some- 
times discredit the basic faith in the value of the individual. It is only 
so far as that insight can achieve a full social dimension, go far as 
individualism derives freely from community, that democracy will be 
immune to the viras of totalitarianisin. The individual requires a 
social contact, not one imposed by coercion, but one freely emerging in 
response to his own needs and initiatives. 

Freedom in the present-day life has lost its foundation in com: 
munity and has become a torment; individualism of the present day 
strips the individual layer after layer of protective tissue. 

We require individualisn, but we require individualism which 
would not wall man off from community; we require community but 
we require community which would sustain but would not suffocate 
individuals. 

Our Mahatma] fully realized this and that is why in wrestling 
with the problem of the penetration of India bv the Western system of 
industrialisn and by the Western spirit with which this system goes 
hand in hand, he came to the conclusion that India must repudiate not 
only the present-day apparatus of Western technique but the whole 
system and spirit for which this apparatus stands, if she is to find her 
own salvation. 

But even our profoundest loyalty to the wisdom of Mahatmaji 
could not halt the process of Westernization in Oriental countries of 
which industrialization covers a major part. If, however, Oriental 
countries are to defend themselves effectively against any aggressive 
exploitation by the West there is no other alternative than to take to 
industrialization. It is absurd to expect that the world will readily go 
back to the pre-industrial days. A sensitive conscience may be revolted 
by the tragic and brutal realities of mass-life in an industrial age. 
Industrialism might have been the benefactor of our time but it became 
so to the West only because there was the East to be exploited. No 
doubt there was a high noon of success for industrialism if we view 
only its effect on the West. But East and West viewed as one unit 
would show that on the whole it has been the worst villain of our time. 
Even for the West for which it did create wealth and comfort in un- 
dreamed-of abundance, though only , reducing billions of the 
Eastern people to a life of degrading poverty on a continent rich with 
land and wealth, with all human and material resources, it did not 
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bring in unmixed blessings. In the wake of its incomparable economic 
achievement it has left even in the West the thin, deadly trail of anxiety. 
' The connecting fluids of industrial society begin to dry up; the seams 
harden and crack; and society is transformed into a parched desert, 
‘a heap of broken images, where the sun beats, and the'dead tree 
gives no shelter, the cricket no relief, and the dry stone no sound of 
water ''—that state of social purgatory which Durkheim called 
“ anomie ’’ and where Eliot saw fear in a handful of dust.’ 

‘Under industrialisin the social order ceases to be society in faith 
and brotherhood. It becomes ihe waste land, '' a-social society ', © a 
society of onlookers, congested but lonely, technically advanced, but 
utterly insecure, subject to a complicated mechanism of order but 
individually irresponsible ". We live on from day to day, persisting 
mechanically in the routine of a morality and a social pattern which 
has been switched off but which continues to run from! its earlier 
momentum. Our lives are empty of belief. They are lives of quiet 
desperation.’ 

It is no wonder that the sensitive conscience of our Mahatmaji 
revolted against this tragedy. But unless the leaders of the Oriental 
countries are prepared to disavow all social responsibility it 1s difficult 
to condemn their policy of industrialization of their country in the 
present condition of the world. 

History, it seems, must have its course. The Oriental countries, 
however, must not forget that they are proceeding in this respect under 
circumstances fundamentally different from those prevailing in the early 
stages of the industrial revolution in the West. Considerations of 
human needs and social rights, scarcely noticeable when the industrial 
revolution began, lave now become inseparable from economic and 
technical progress. They mean a substantial burden to the designers 
of industrial progress and to the agencies working for economic advance. 
The newly stirred consciousness of the masses and their articulate 
expectations and claims for a better living offer a challenge demanding 
urgent response. 

In the last four lectures I have tried to give you just a glimpse 
of the development of the ideas of property, contract, crime, etc., in 
our ancient system. More information about this you will find in 
Kautilya’s Arthasastra, Visuu-Samhita and Manu-Samhita. It is 
beyond our purpose to bring in these texts for our consideration here. 
Indeed it would require no searching for these texts: they are well 
collected in the books named above. 

Legal history, when seriously considered, has been looked upon 
as an Alchemy of distilling legal principles. Its function has been set 
to be to supply to lawyers an appropriate erudition. What I vnd said 
in my lectures in the name of legal history of Vedic India might not 
supply any useful erudition to you: to give form to the chaos of this 
hoary past is never easy, and is mostly impossible. As I have already 
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told you, we have failed to pronounce upon the adequacy or otherwise 
of the legal devices of these remote ancient days to the peculiar social 
needs of their time, for the simple reason that we are not in a position 
completely to reconstruct any useful social account of these people. 

We have studied the available data under the categories of modern 
law. This might have rendered it somewhat difficult for you to have 
a sympathetic understanding of the uses of these legal concepts in the 
remote past. 

There is, we are assured, no formula for protecting the historians 
against obsolescence. Legal history, like other history, must always be 
re-written. The legal historian can hope only to give to the data of 
the past one of inany possible formulations. Many possible arrange- 
wents of the data of legal history will appear as soon as one is freed 
from the necessity of finding in the distant past the seeds of current 
legal principles. A change in attitude in this respect alone would 
enlarge the possibility of legal history. So long as legal history is 
considered mainly as the raw material from which legal principles are 
distilled, the approach to it remains narrow: Legal historians keep 
themselves busy with tracing legal principles to their legal culmination. 
But law itself is a part of history: a legal historian should be more 
concerned with the relationship at any time between legal institutions 
and the rest of the society, and less concerned with the embrvology of 
the professional vocabulary. 

There are matters that still remain to be presented by historians 
who would not assume that law has a life all its own. Legal history 
then would be more likely to make its potentially rich contribution to 
social history. | 
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The Only One breathed breathless by itself; 
Other than it there nothing sinec has been. 
Darkness there was, and all at first was veiled 
Tn germ that still lay covered in the husk 
Burst forth, one nature, from the fervent heat. 
Then first came love upon it, the new spring 
Of mind—yea, pocts in their hearts discerned, 
Pondering, this bond between created things 
And unereated. Comes this spark from carth 
Piercing and all-pervading, or from heaven? 
The seeds were sown, and mighty powers arose-— 
Nature below, and power and will above — 
Who knows the secret? who proclaimed it here, 
Whenee, whence this manifold creation. sprang? 
The gods themselves came later into being— 
Who knows from whence this great creation sprang” 
He from whom all this great creation came, 
Whether his will created or was mute, 
The Most High Seer that is in highest heaven. 
He knows it—or perchame even He knows not.” 

Ibid. 

Ibid. 

Ibid. 

Ibid. 

Ibid. 

Ibid. 

Ibid 
Tt will not be out of place te notice here the various comments 

ou these tests by the various. Upanishadharas 


We might mention in this connection. that the Vedic specula- 
tions noticed in this lecture date at Teast three thousand years 
before Christ. Similar speculations prevailed amongst the Greeks 
and the Romans, but af much later times. The earliest Greck 
speculations date abont 600 B.C. 

According to Greek. speculation the fundamental principle of 
things and of knowledge is to be found always outside the mind in 
the object, "The object for the Toxics is water, the primitive 
material without determinate quality (that is, infinite, and the 
nir: for the PyTHAGOREANS, (Pythagorus about 582-500 B.C.) it 
ig number, the essence of things; for the  ELEATICS is pure, 
abstract, and immovable being, that has no beginning, nor end, 
that is not divisible, that does not go from place to place, bnt is 
always one and perfect. The origin of beings, according to 
Heracnitos (5385-475 B.C.) is birth or the perennial flow; 
according to Empedocles, it lies in the complexity of the four 
clements, water, air, fire, and earth. originally different in quality, 
from whose union and separation things are born and perish; and 
for Democritus. it consists in the indefinite plurality of atoms 
without qualitative difference and various only in form. 

ANAXAGORAS builds up the Whole with primitive elements 
of diverse nature, called by him ‘seeds’ and later ‘homolomerei’, 
and with the Noos or intelligence that gives them their order. The 
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SOPHISTS show that truth cannot be found by natural knowledge, 
because phenomenon is variable and contradictory. The reality of 
things is different from our knowledge, and therefore thought is 
only a belief, and happiness lies in pleasure and utility. SOCRATES 
(469-390 B.C.) discovers the ideal object, and teaches that true 
knowledge is founded on the concept of things, separated by induc- 
tion and determinated by definition. Prato (429-348 B.C.) raises 
the Socratic concepts (now become ideas) and gives them their order 
by dialectics. Beluf, in bis mind. is connected with sensible 
phenomena, while the concept corresponds to the real and immutable 
essence or idea, às a metaphysical principle.  AnrtsroTLE (384-520 
B.C.) makes the Platonic idea the form of reality, because there 
can be no essence without phenomena. 


After Plato and Aristotle came the philosophers of the ideal 
objectivity, with the behef that the principle of things is not yet 
found, and that, consequently, it is convenient to let practical 
interest prevail and to lull the spirit to sleep with internal satisfac- 
tions. STOICISM, EPICUREANISM, and SCEPTICISM express the same 
tendency of the subject to renounce the possibility of self-satisfaction. 

Scepticism is the demonstration that truth cannot be learned 
by reason; differing from the teaching of the Sophists, which is the 
demonstration that truth cannot be attained by natural knowledge 
or sensc. Therefore, Socrates opposes the Sophists and says that if 
truth cannot be learned by sense or belief, it is found in knowledge, 
or the concepts. 


Since we cannot learn truth by reason, conclude the NFO- 
PTATONISTS, if must be higher than reason and must be regarded 
as a principle transcendent, supra-intelhgible, ineffable, an object 
of faith, ascetics, and ecstaties. The supra-intelligible in Neo- 
Platonism is nothing more than the old Greek intellect, which by 
its nature always seeks the principle of things without itself, since 
it is without its own content; that is, truth which is felt in an 
objective manner. 


The Roman world is the world of the will, and, therefore, of law 
and politics. The will, in such a world, on the one hand, is continu- 
ously seen in the controlling and inflexible order of the State, and, 
on the other, begins to develop in the form of individual rights. 
With the development of the principle of will with its subjective 
nature, private rights cannot fail to raise, and the State cannot, 
Jong preserve the rough semblance of a natural organic object. In 
Rome, private law was at first strict, ironclad, and cramped. Then 
it extended, becoming facile, general, supple, and equitable; fur 
equity guards the right, which the law, in its generality, cannot 
protect. And finaly it became human law, and, consequently, 
proclaimed the principle that slavery, &n institution of mankind and 
contrary to nature, does not control the spirit, and that men, in 
natural law, are free and equal. 


CICERO, the greatest philosopher of the Roman world, having 
no scientific knowledge of the manifestation of subjective rights as 
the act of the abstract power of the will, is inferior to Roman 
realism. 
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Remember in this connection what Prof, Berolzheimer has said 
about the indebtedness of the World to the Vedic Aryans: Tha 
learned Prof. says: ''Closely connected with the religious end 
philosophical views of the Aryans are certain fundamental positione 
in regard to the philosophy of law, which in turn became the ante- 
cedents of later legal and ethical developments among the Greeks and 
Romans. Foremost among these philosophical conceptions is ° rita’. 
which is at once the organized principle of the universe and the 
divine ordering of earthly life”. 

"We may recall that to the Vedic Aryans the central philo- 
sophic conception of organized nature was ‘rita,’ which included 
the natural and the human order. A closely related conception was 
‘dhama.’ The Greeks, by emphasizing the creative energy, made 
of ‘rita,’  úgıiş and of ' dhama, ĝemis - The Romans, 
through the Greeks, derived fiom ‘rita’ their central conception 
‘ratum,’ ‘ratio,’ ‘naturalis ratio’; and Augustine  christianized 
‘rita’ and ‘Pax.’ Order is the universal bond that holds the 
world together; order assigns a place to all created things; it is a 
directivo and distitbutive juptice.”’ 

Paramesthin's Ekain is the unitively eternal ground known by 
human minds! This Ekam seems to be the timeless Providence 
from the stability of whose Mind the mantfest world takes its causes, 
order end forms. The temporal things, though diverse, though 
infinite, are all embraced together in that Great Ekan, the unfolding 
of the temporal order being united in the foresight of that Divine 
Mind. 

The Sixth Kanda of Satapalha Brahmana takes up its theme 
from these Riks of Prajapati and begins thus: 


श्रसदाऽइद्मय्ऽआसोत्‌। तदाइ: fa तदसदासोदिटयषयो ara 
तेऽयेऽसदासौत्तदाहः के तकषया इति प्राणा वा ऽकषथस्ते यत्‌ 
पुरास्मात्‌सवस्मादिदं असेण तपसारिषंम्तयाहघय: ॥ 
(Satapatha Brahmana VT. 1. 1. 1.) 
Brihadaranyakopanishad also took up these Riks and expounded 
them in its own way. We have in this Upanishad : 
नेवेह किञ्चनाय आसौब्यव्युनवेद माहतमासौत्‌ i अशनाययाऽशनाया fe «a 


सन्प्रनोऽकुरुतात्मन्वी aad । सो$चेत्रचरत्‌ तस्याचत आपो जायन्ताचेते | 
' (Brih. Up. I. 9. 1.) 
"In the beginning there was nothing (to be perceived) here what. 
soever. By Death indeed all this was concealed,—by hunger; fer 
death is hunger. Death (the first being) thought, ‘let me have a 
body’. Then he moved about, worshipping. From him thus worship- 
ping was produced waler.” 
The Upanishad then proceeds to say how from water earth 


' developed and how thereafter fire and the rest of the creation came 


into being. Later on we are told how and why law was created. 


आपो वा अकस्तद यदपां शर आसौत्‌ तत्‌ समइन्धस। सा एथिब्यभवत्‌ 


तस्थामग्राम्यत्‌ तस्य WA ee तेजो रसो निरवतताग्रि: ॥ 
(Brih. Up. 1. 2.2.) 
‘Verily water is arka, And what was there as the froth of th: 
water, that was hardened, and became the earth. On that earth he 
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(Death) rested, and from him, thus resting and heated, Agni (Virag) 
proceeded, full of light.” 


स तेधात्मानं व्यकुरुतादित्य॑ ढतौय॑ वायुं ada स एष प्राणस्त्रेधा विहित: | 
(Brih. Up. I. 2. 8; 
“That being divided itself threefold, Aditya (the sun) as the third, 
and Vayn (the air) as the third. That spirit (prana) became three- 
fold." 


(8. B. E.) 


सोऽकामयत दितीयो म आत्मा जाठेतेति स मनसा वाचं fags समभवदशनाया 
«p यद्रेत आसीत्‌ स "aquis भवत्‌ । 

(Brih. Up. ग. 2. 4.) 

“He desired, ‘Let a second body be born of me’, and he (Death or 

(Hunger) embraced Speech in his mind. Then the seed became the 

year.” 
आत्मेवेदमय आसोत्‌ पुरुषविधः सो$नुवीच्य नान्यदात्मनोऽपश्यत्‌ सोऽहमस्त्ीत्यये 
AEA ततोऽइंनामाऽभवत्‌-*- +° । 
(Brih. Up. T. 4. 1.) 
"ln the beginning this was self alone, in the shape of a person 


(purusha). He looking round saw nothing but his Self. He first 
said, ‘This 18 1;' therefore he became T by name.” 


सोऽबिभित्‌ तस्मादेकाको बिभेति स हाय्रमीचां चक्रे aagana wa ब्रु 


बिभेमौति तत एवास्य भयं वीयाय कस्माडरभेष्यद fedlare भयं भवति ॥ 
(Brih. Up. 1. 4. 2.) 
"He feared, and therefore any one who is lonely fears. He 
thought, “As there is nothing but miyself, why should I fear?' 
Thence his fear passed away. For what should he have feared? 
Verily fear arises from a second only." 


स वै नेव रेमे तस्मादेकाको न रमते स दितीय्रमेच्छत्‌। स हैतावानास यथा 
wilgaid] सम्परिष्वकी स इममेवात्मानं इंधाःपातयत्‌ aa: पतिश्च पकी 
चाभबतां--*-***- 'तस्मादयमाकाश: स्त्रिया पूयेत एव तां समभवत्‌ ततो मनुष्या 


अजायन्त ॥ 
(Brih. Up. I. 4. 3.) 


"But he felt no dehght. Therefure a man who is lonely feels 30 
dehght. He wished for a second. He was so large as man and wife 
together. He then made his Self to fall in two (pat) and thence 
arose husband (pati) and wife (patni).... Therefore the void which 
was there, is flied by the wife. He embraced her, and men were 
born.” 


age atamaani तन्रामरुपाभ्यामेव व्याक्रियतासौनामाऽयमिदंरु्प इति 


तदिदमप्येसहिं नामक्पाभ्यामैव व्याक्रियतेऽसौनामाऽयमिढंदूप इति स एष इइ प्रवि! | 
(Brih, Up. I. 4. 7.) 


"Now all this was then undeveloped. Jt became developed by 
form and name, so that one could say, ‘He, called so and ro, is such 
a one.’ Therefore at present also all this is developed by name and 
form, so that one can say, ‘He, called so and so, is such a one.’ 

"He (Brahman or the Self) entered thither °’ 
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ब्रह्म वा इदमग्र आासोत्तदात्मानसैवावत्‌ । --तब्मादेषां तन्न fad यदेतन्मनुष्या 


विद्य, ॥ 
(Brih. Up. I. 4. 10.) 


“Verily in the beginning this was Brahma, that Brahma knew 
(its) Self only, saying, ‘I am Brahma’, From it all this sprang. 
Thus, whatever Deva was awakened (so as to know Brahma), hc 
indeed became that (Brahma); and the same with Rishis and 

" 


men. 
a 


ब्रह्म वा इदमग्र आसौदेकलेव तदेकं सन्न व्यभवत्‌। aw योरुपमत्यरूजत 
चन्न यान्येतानि Saar garda] वरुण: सोमो रुद्र: पन्यो यमो रूत्यरोशान इति। 


amq aa परं afa i 
(Brih. Up. T. 4. 11) 


"Venly in the beginning tlus was Brahma, one only. That 
bang one, was not strony enough. [t created still. farther the most 
excellent Kshatia (power), viz.. these Kshatras (powers) among the 
Devas,— Indra, Varuna, Soma, Rudra. Parjanya, Yama, Miityn, 
Tsána. ‘Therefore there is nothing bevond the Kshatra.”’ 


स eq quaa स विशमरूजत थान्यतालि देवजातानि गणश aaga वसवो 


azı आदित्या विश्वदेवा मसत इति। 
(Drih. Up. T. 4. 12.) 


"He was not strong enough. He created the Vis (people), the 
classes of Devas which in their different orders are called Vasus, 
Rudras, Adityas, Visye Devas, Maruts.”’ 

ze C or eos . ~ ~ 
स नेव व्यभवत्‌ स wig aqagsq पूत्रणामित्र à पषेयं wid सब पुष्यति 
यदिदं किञ्च । 
(Brih. Up. I. 4. 13.) 

"He was not st10ng enough. He created the Sudra colour (caste), 
as Pushan (as nourisher), This earth verily is Pushan (the nourisher) : 
for the carth nourishes all this whatsoever. 

स नैव SIWAH qu योरुपमत्यसजञत धम तदेतत्‌ wu ud यष्मंलस्माडर्मात्‌ 


A 


परं नाख्यथो अबलौयान्‌ बलौयांसमाशंसते धमण यथा राज्ञैवं यो वे स धमः सत्यं १ 
तत्‌ amq सत्यं वदन्तमाइधमं वदतीति wa वा वदन्तं सत्यं aqdisaüladqud 


भर्वात | i 
(Brih, Up. I. 4. 14.) 


“He was not strong enough. We created still further the most 
excellent Law (dharma). Law is the Kshatra (power) of the 
Kshatra, therefore there is nothing higher than the Law. Thence 
forth even a weak man rules a stronger with the help of the Law, 
as with the help of a king. Thus the Law is what is called the 
true. And if a man declares what is true, they say ho declares the 
law; and if he declares what is true. Thus both are the sarne,” 


आत्मैवेदमय आसोदक एव सोऽकामयत जाया A स्यादथ naaa fad भे 
स्यादथ कसे कुर्वोयेत्येतावान्‌ 4 कामो नेच्छ घनातो भूयो बिन्देत्‌ । 
(Brih. Up. Y. 4. 17.) 


"In the beginning this was Self alone, one only, H'e desired, 'Let 
there be a wife for me that 1 may have offspring, and let there be 
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wealth for me that I may offer sacrifices.’ Venly this the whole 
desire, and, even if wishing for morc, he would not find it." 
In the Chhandogyopanishad we are told : 
आदित्यो ब्रह्म त्याईशसस्योपव्याग्ानमसदेवेदमग आसीत्‌ । तत्‌ सदासीत्‌ 
ततृ समभवत्‌ dar निरवत्तत aq सम्वत्सरस्य मावामशथत तन्निरभिदात ते 
आण्डकपाले रजतं च YIU चाभवताम्‌ | 
(Chhand. Up. IIL. 19. 1.) 


“Aditya (the sun) is Brahman, this is the doctrine, and this is 
the fuller account of it :— 


In the beginning this was non-existent. It became existent, ib 
grew. It tuned into an egg. The egg lay for the time of a year. 
The egg broke open. ‘The two halves were one of silver, the other 
of gold.” 

*. a ' e e . 

az az रजतं सेयं पृथिवी यत्‌ सुवण सा ejns ते waar यदलबं 
समेघो नौहारो या धमनयस्ता नद्यो यद्दाक्षेयमुदक स समुद्र: ॥ 

(Chhand. Up. 111. 19. 2.) 

“The silver one became this earth, the golden one the sky, the 
thick membrane (of the white) the mountaims, the thin membrane 
(of the yoke) the mist with the clouds, the small veins the rivers, the 


fluid the sea." 
अथ यत्तदजायत सोऽसावादित्यस्तं ज्ञायमानं घोषा उलूलवोऽन्दतिष्टन सर्वाणि 
च भूतानि सवं च कामास्तक्मात्‌ तस्योदयं प्रति प्रत्यायनं प्रति घोषा उलुलवो(नूत्तिष्ठन्ति 
सर्वा च भूतानि सव च कामाः। 
(Chhand. Up. III; 19. 3.) 
"And what was born from it that was Aditya, the sun. When he 
was born shouts of hurrah arose, and all beings arose, and al] things 
which they desired. Therefore whenever the sun rises and sets, shouts 
of hurrah arise, aud all beings arise, and all things which they 
desire." 
सदव सोम्येदमय आसीटेकमेवादितीयम्‌। aka आइरसटवेदमय आसौदेक- 
मेवादितीय तस्मादसतः सञ्जायत N 
(Chhand. Up. ४1. 2. 1.) 
‘In the beginning. my dear, there was that only which is 
(Tóo"v), one only, without a second. Others say, in the beginning 
there was that only which is not (Tò Mu or), one only, without 3 
second; and from that which is not, that which is was born.” 


We खलु wie स्यादिति होबाच कथमसतः सञ्जायेतेति। ada 
सोम्यदमग्र आसोदकसेवादितोयम्‌ ॥ 
(Chhand. Up. 2. 2.) 


“ “Buy how could it be thus, my dear ?' the father continued, 
‘How could that which is, be born of that which is not? No, my 
dear, only that which is, was in the beginning, one only, without s 
second '."' 


तदचत बह स्यां प्रजायेयेति तत्तेजोइछुजत्‌ ada ऐचत ayat प्रजायेथेति 


तदपो$रूजत qum यब क्क च शोचति खेदते वा guwusn एव तदध्यापो आयन्तं ॥ 
(Chhand. Up. VI, 2. 3.) 
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‘ ‘Ti thought, may T be many, may I grow forth. Tt sent forth 
fire. 

‘ That fire thought, may I be many, may I grow forth. It sent 
forth water. 

‘And therefore whenever anybody anywhere is hot and perspircs, 
water is produced on him from fire alone °.” 


ता आप Uus बहना: स्याम प्रजायेमहीति ता Camus quu थव g च 


q&fq तदेव भूयिष्टमन्नं भवत्यड्य एव तदध्यन्नाद्यं जायते | 
(Chhand. Up. VI. 2, 4.) 


‘Water thought, may I be many, may I grow forth. It sent 
fath earth (food). 

‘Therefore whenever it rains anywhere, most food is then pro- 
duced. From water alone is catable food produced.’ 

Taittirtyopanishad says : 


असहा इदमग्र आसीत्‌। ततो वे सदजायत। तदात्मानं खयभकुरत | 


तस्मात्तत्‌ सुक्ततसुच्यते ॥ 
(Taitt. Up. II. 7.) 


“In the beginning this was non-existent (not yet defined by 
form and name). From it was born what exists That made itself 
its Self, therefore it is called the Self-made.” 

That which is Self-made is a flavour (can be tasted), for only 
after perceiving a flavour can any one perceive pleasure. Who could 
breathe, who could breathe forth, if that bliss (Brahman) existed 
not in the ether (in the heart)? For he alone causes blessedness. 

When he finds freedom from fear and rest in that which is 
invisible, incorporcal, undefined, unsupported, then he has obtained 
the fearless. For if he makes but the smallest distinction in it. 
there is fear for him. Dut that fear exists only for one who thinks 
himself wise, (not for the true sage). 


सो$कामयत--बहस्यां प्रजायेयेति। स adawa स तपस्तष्रा। इदं 


सवमसूजत। यदिदं fawi तत्‌ खूहा। तदेवानुप्राविशत । 
(Taitt. Up. II. 6.) 


"He wished, may I be many, may I grow forth. He brooded 
over himself. (like a man performing penance). After he had thus 
brooded, he sent forth (created) all, whatever there is. Having sent 
forth, he entered into 1b." 

Prajapati Paramesthin seems to think that everything in the 
world movés to a specific fulfilment but it moves by the hand of that 
Great One. According io him, there is that Providence designing 
earthly structures and events. Everything in the world has a 
beginning excepting that Great Onc, the Divine Providence. 

It sometimes becomes difficult fully to grasp his meaning as to 
the place of motion in the scheme. 


तम आसोत्तमसा गुढ्मय्ेऽप्रकेतं सलिलं सवमा इदं । 
तुच्छानाभ्वपिहितं यदासोत्तपससन्महिनाजायतेकम्‌ | 
कामस्तदग्र समवतताधि मनसो रेतः प्रथमं यदासौत्‌ | 


| सतो बंधुमसति निरविंदन्‌हृदि प्रतीष्या कवयो मनीषा ॥ 
(Rigveda, X. 129. 3 & 4) 
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These two Riks have been translated differently by different 
scholars. Griffith translates them thus: 

Darkness there was: at first concealed in darkness this All 
was indiscriminated chaos. 

All that existed then was void and formless : bv the great power 
of Warmth was born that Unit, 

Thereafter rose Desire in the beginning, Desire, the primal seed 
and germ of Spirit. 

Sages who searched with their heart's thought discovered the 
esistent's. kinship in tho non-existent. 

Max Miller would translate them thus: 
Darkness there was, and all at first was veiled 
In ploom profound--an ocean without light - 
The germ that still lay covered in the husk 
Burst forth, one nature. from the fervent heat. 
Then first came love upon it, the new spring 
Of mind sea, poets in. their hearts discerned, 
Pondering, this bond between created things 
And uncreated, 


In the commentaries of Sayanacharya the portion of the Rik 
qua; aq महिना अजायत एकम्‌ has been commented on thus : एकमेकोभूतं 
कारणेन तमसारिभागतां प्राप्तमपि aq wisa तपसः खष्व्यपर्यालोचनरूपस्य 
महिना माङात्मे[नाजायत | उत्पन्नं । तपसः खष्टव्यपर्यालीचनरूपतं 'चान्यवास्रायते । 
यः aiy: gafada ज्ञानमयं तपः 


Coming to the next Rik he comments on the portion: 

काम; त्त्‌ अग्रे सं wand अधिमनसः रतः प्रथमं यत्‌ आसौत्‌ thus: 
ननत्ञारोत्या यदीश्वरस्य पर्यालोचनं जगतः पुनरुत्पत्तौ कारणं aca किं निवंधनमित्यत 
आइ कामस्तदय्र इति। wae विकारजातस्य ge: प्रागवस्थायां WRATH 
मनसि काम: समवत्तत। सम्यगजायत। सिर्चाङ्क जातेत्यर्थः । tata faga 
वा किंहेतुकेत्यत आह मनस इति। मनसोऽन्तःकरशास्य difa वासनाशेषेण मायायाँ 
विलौमेऽन्तःकरणे समवेतं। Te URNA गुणाधारत्वं प्रत्याख्यातं | 
agi रेतो भाविनः प्रपञ्चस्य बौजभुतं प्रथममतीते कल्प प्राणिभिः छतं पुण्यात्मकं 
कमे यदात: कारणात रुष्टिसमय आसौत्‌ अभवत्‌। gu वर्दिशाजाथत परिपक्क 
सत्फलोन्मखमासौदित्य्थः। तत्ततो ईतीः फलप्रदस्य सबेसाचिण: कर्माध्यचस्य, 
परमेश्वरस्य मनसि सिरुचा जाद्यतेत्यथे: | 

Prajapati 8 एकम्‌, & we have seem, already existed with खच 
In the void in which this beginningless एकम्‌ existed with सचा 
the germ of ihe creation also seems already to have been present 
though covered in the husk. It burst forth from the fervent heat. 


This heat, it secms, is something existing within. Even the mind 
and love and desire are coming from within. 


Prajapati's God really does not seem to create; but he moves 
the world and perhaps he moves it not as a mechanical forze but aa 
the total motive of all operations in the world. He is the final cause 
of nature, the drive and purpos» of things, the form of the world. 
He did not create but it may be he knows whence this great creation 
sprang. Prajapati brings in mind and desire but does not say that 
great एकम्‌ has desire, will or purpose. His एकम may only be the 
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system of relationships in which all things move and have their 
being and their significence. 

The Upanishad, however, understood Prajapati a little differently, 
We have seen above how घहदारण्यक]पनिषद ascribes desires and will 
and purpose to the creator. In his commentary Sayanacharyyva also 
follows this interpretation, Even the non-existent of Upanishads 
seems to be different from the non-existent of प्रजापतिपरमेछिन्‌ 
Things in some of the Upanishads are mere subjective notions, not 
tangible objective realities. There was ‘nothing’ in the beginning 
in the sense that there was nothing yet defined by form and name. 

Whatever be the differences of opinion m thi, respect if seems to 
be agreed on all hands that everything moves to a specific. fulfilment, 
Of the causes which determine an event, the final cause determines 
the purpose: everything is guided in a certain dnection from within. 

We may, in this connection, refer to the most recent views 
as given in General Smuts Ho'isim und Erolution, specially 
chaps. IT & IIT. The Reformed Concept of Mattei and the Cell and 
the Organism. 

"Indeed the significance of this view is that it reduces matter 
simply to a form of energy or rather Action, and still further 
simplifies the scheme of the universe. —8mut, Holism and Evolution, 
p. 38. 

“Matter itself is nothing but concentrated structural energy, 
energy stercotyped into siructure."—Ibid., p. 48. 

“The difference between inoiganie and organ bodies lies not 
only in their structures, but even more in their functions, especially 
the functions of the organic cells, to which there is apparently 
nothing corresponding in the inorganic world. About these cells we 
at present know comparatively little. except that their functions ind 
activities are the basis of the functions and activities of the organiss.s 
which they compose, all being co-ordinated into a single system of + 
new type called ‘life’. In the march of Evolution. from the morgane 
to the organic the cell is the real innovation, to which nothing 
corresponding in the inorganic has yet been discovered. To use a 
metaphor, the cell is the point where matter or energy roused itself 
from its slumbers and became active from within, with activities 
and functions which reveal its inner character and nature, so to savy. 
Jt is a new structure m which energy develops or acquires a new 
form of activity, becomes functional, becomes in some mexplicab!e 
way endowe& with special characters of selectiveness and reproduction, 
of self-help end self-control, which constitute a unique departure in 
the universe.”— Smut, Holism and Evolution, p. 62. 

" Reproduction of the most primitive forms takes place in a 
fluid medium, and all protoplasm still has a fluid jelly-likc consistenev. 
It is therefore probable that the most primitive forms of protoplasm 
might have arisen under favourable conditions of sunlight and warmth 
when the warm water still contained much of the crust in solution 
or dispersed in small particles in colloidal form, and thus presented 
conditions favourable for the selective formation of complex substances, 
such as the predecessors of the present forms of protoplasm. '"—Smut, 
Holism and Evolution, p. 70. 

Ser also Smut's view of creative evolution given in the chapter 
on ' Holism and Evolution’. : 

See also Prof, Whitehead, Science and the Modern World. 
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Neibuhr, Human Destiny, p. 2. Gita, II. 

S.B.E. 

See Miraglia, Comparative Legal Philosophy, § 79, p. 180. 

See also Freedom of “tho Autonomy of Individual Will”. 

THE MODERN LEGAL PHILOSOPH SERIES, Science of Legal Method, 
pp. 21-35. 

Translation by Griffith. 


LECTURE VII 


LEGAL PHILOSOPHY IN RIGVEDIC INDIA 


(Pages 159—74) 


Neibuhr, Human Destiny, p. 966. 

See Pulszky, Theory of Law and Civil Society —Aims and Ideals -- 
$ 91-25. 

Plato, Republic, 

Posle, p. 115. 

lbid. 

Ibid., pp. 143-47. 

Ibid. 

Manusmrily IT. 1. 

Riıgoeeda 1. 65, 3-4. 

higveda, 1. 67¢ 3-4. 

We may notice here the fundamental! difference between the vedic view 

of law and the views of thosc who believed that law was only the 

WILL of the dominant loval deity or of the dominant economic class. 

The last two views agree in definmg law as a manifestation of 

APPLIED POWER while the vedie view defines it in terms of divine 

reason. 

See Prof. Cahn, The Sense of Injustice. 

('/. Vico, Philosophy of Law. 

Miraglia, Comparative Legal Philosophy, pp. 99-90. 

Here is an imporlant antecedent of our Eastern sppioach to the 
investigation of Nature. Indeed there can haidly be any science 
unless there is a widespread instinctive conviction in the existence 
of an order of things, and, in particular, of an ‘order of Nature. 

For an illuminating account of the rise of the instinctive faith 
that there is an ‘order of Nature’, sce Prof. A. N. Whitehead's 
Science and the Modern World. 

General Smuts points to the inference of a Supreme Mini 
behind Nature: sce his Holism and Evolution, pp. 338-39. 

Indeed the power of perceiving in the harmony of created things 
the hope of that which 1s high to which Dante refers, is essentially 
human. Jt is this perception which inspires poetry which man seeks 
to capture in language. The miracle 1s not language itself; which js 
essentially precarious, everchanging, always too heavy: it is the 
tension that confers nobility upon language, that leads it to create 
subline and enchanting themes, 

Of course, the order visualized by the Vedic Rishis or the one 
spoken of by Prof. Whitehead is not what we may designate as 
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‘imposed order’ meaning imposed by human institutions or organil- 

zations. 

See in this connection Ehrlich's Fundamental Principles of 
the Sociology of Law, particularly at pp. 20-4 & 75 et seq. 

“The centre of gravity everywhere lies in the order which the 
associations create for themselves and life in the state and iu 
rociety depends more upon the order of the associations than upon 
the order which proceeds from the state aud from society." — Ehrlich, 
Fundamental Principles of the Sociology of Law, p. 119. 

See also Chapter XVII. 

Poste, p. 115. 

See in this connection Ehrich, Fundamental Principles of the 
Sociology of Law, particularly Chaps. XVII and XX. 

Fricdmann, Law & Social Changes & Legal Theory. 

Ehrlich, Fundamental Principles of the Sociology of Law. 

Ibid. 

Ibid. See also Kelsen, General Theory of Law and the Slate, 
pp. 15, 18, 20, 28, 25, 42, 50, 61, 98, 99, 110, 122, 190, 391. 

In gą perhaps we have the conception of Jaw as manifestation of 
applied power of a local deity. 


Poste, p. 109. 

See poste, pp. 120-21. 

Ib requires a very unusual mind to undertake the analysis of the 
obvious. 


Dirghatamas perhaps seeks to put mind back into nature. 

“The mental cognition is seen as the reflective experience of 4 
totality, reporting for itself what it is in itself ag one unit occurrence. 
This unt 18 the integration of the sum of its partial happenings, 
but it ias not their numerical aggregate. It has its own unity as an 
event. This total umty, considered as an entity, for its own sake, 
is the prehension into unity of the patterned aspects of the universe 
of events. Its knowledge of itself arises from its own relevance to 
the things of which it prehends the aspects." —Prof. Whitchead, 
Scrence and the Modern World, p. 174. 

See also Smut, Holism and Evolution-—particularly Chap. IX 
where he deals with mind as an organ of wholes. 

See also tbid., p. 89 where he deals with ereativcness of thought. 


Prof. Neibuħr says that ''where there is history at all there is 
freedom; and where there is freedom there is  sin."— Human 
Destiny, p. 83. 

Sec also at page 3 where he deals with the real evil in the human 
situation. 


Poste, p. 151. 


Cf. Neibuhr, p. 222 where he points out that the denial of the finite- 
ness of our knowledge and the false claim of finality is always 
partly the ignorance of our ignorance. 

Cf. Neibuhr, Gifford Lectures, Vol. I, Chap. VII. 

Expiability is indeed an important attribute of mature law that may 
lighten the load of the guilty. See Prof. Edmond N. Cahn, The 
Sense of Injustwe, p. 158. * 

Poste, 9. 151. 
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Therefore Freedom bears in its own dynamism the necessity of control. 
Cf. the Renaissance insistence of the autonomy of reason and the 
Renaissance and Reformation conceptions of liberty. , 

In so far as the freedom of man to be creative in history implies a 
freedom over history itself, there are tangents of freedom which 
stand indirect relation to eternity. 

Freedom, however, has its roots deep down in the foundations, aud 
constitution of the universe. 

See Smuts, Holism and Evolution, Functions and Ideals. 

Poste Lecture VI. 

Indeed the connection of the ideas of law and of truth is not 
merely accidental : truth signifies the agreements of knowledge with 
reality, and thus belongs to the order of logical notions. Appro- 
priateness is the common thought connecting both, referung with 
regard to truth taken in the sense of verity, to the mental concep- 
tion of its meaning, and, with regard to mstice, to the practically 
desirable. 

See Pulszky, Theory of Law and Cwil Society, p. 317. 

Sre in this connection Pulszky, Theory of Law and Civil Society. 
Chap. ATIT, pp. 814-93. 

Ibid., p. 817. 
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HINDU PHILOSOPHY OF LAW IN THE BRAHMANA PERIOD 
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(Pages 175—95) 


Translation by Griffith 
See Lecture VI. 
See Lecture IX and Lecture X. 

Cf. Prof. Cahn, Sense of Injustice—Parositic Security, p. 128. 

Sce also Prof. G. D. H. Cole, Essentials of Democracy, ana 
Ehrlich, Fundamental Principles of the Sociology of Law, Chap. IT. 

See also in this connection Max Miller's History of Ancient 
Sanskrit Literature, pp. 182 ff. and S.B.E., Vol. II. 

See Prof. N. K. Dutt, Origin and Growth of Caste in India, Vol. I. 

Aldous Huxley, Ends and Means—Religiougs Practices. 

See Lecture VI. * 

SACRED Books or THF FAST Series, Vol. I and Vol, XV, The 
Upanishads, translation by Max Miiller. Es 

It has bcen truly said that the view of man really dictates the view 
of law. In Bentham's System of Utilitarianism humanity is taken 
to be the weathetco'k of pleasure and pain. 

See in this connection. Kelsen's General Theory of Law and 
State, pp. 6 and 12. ` 
Translation taken from the SacreD Books OF 11: HART SERIES. 
Hence in order to get a knowledge of the nature of law we cann t 

ignore this fact. The distinction, however, between ‘ought’ and ‘is’ 
is fundamental for the description of law. 
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See in this connection Prof. Cahn, The Sense of Injustice, 
pp. 38f. 

Indeed the oldest and loftiest notion of freedom is freedom 
from desire, from insatiable ambition. This, however, involves a 
resolute withdrawal from the arena of affairs. 

See in this connection Pulszky, Theory of Law and Civil Society 
—theory of activity dealt with at p 377 ff. 

Cf. Kelsen, General Theory of Law and State, pp. 107 f & 140 f. 

Sandillya conceives of actuality in essential 1elation to an un- 

fathomable possibility, His ‘Brahman’ is the required principle of 

concretion. 

So Brahman is the ultimate limitation. In the language of Prof. 
Whitehead ‘His existence is the ultimate irrationality.’ ''For no 
reason can be given for just that limitation which it stands in 
His nature to compose. He is not concrete, but He is the ground 
for concrete actuality. No reason can be given for the nature of 
Brahman, because that nature 1s the ground of rationality.’’ See 
Prof. Whiteheads, Science and the Modern World, Chap. XI. 

S.B.E., Vols. 1, XV & NITI. 

Contrast : Hobbe's view of human nature. 

Cf. Mousseau's views. 

See in this connection Pulszky, Theory of Law and Civil Society, 
pp. 251-76 and J. W. Gough, The Social Contract, 

Cf. with this view—Smnt, Holism & Evolution, Chap. I, The Reform 
of Fundamental Concepts. 

Ibid. 

See in this connection Pulszky, Theory of Law and Civil Society, 
Book I, Chap. IL, Aims and Ideals, pp. 51-59. 

Ibid. 


Ait. Br.: As to modern concept of mind consult Smut, Holism and 
Evolution. See also Prof. Whitehcad’s Science and the Modern 
World, particularly Chap. III, where he deals with the several 
variations of the concept. As to its role in evolution see Prof. du 
Noüy, Human Destiny, pp. 134-41. 

Ait. Br. 

For modern belief in creative evolution and its implications sce 
Smuts, Holism and Evolution, particularly at pp. 8-10, 18, 88-9, 
132-39. 

See also Prof. Bower. Evolution in the Light of Modern 

Knowledge. 

See in this connection Prof. du Néuy, Human Destiny, p. 235 and 
the chapter on Civilization. 

See Smut's criticism of the purposive view of evolution, Holism 
and Evolution, pp. 338-40. 

According to him purposive activity is peculiarly holistic, see 

ibid., p. 254. 

Ait. Br. 

Pulszky, Theory of Law and Civil Society, p. 817. 

Ait. Br. 

S.B.E., Vol. X. 

S.B.E., Vol. VIII. 

Tue EVOLUTION or THE Law SERIES. 
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LECTURE IX 


HINDU PHILOSOPHY OF LAW IN THE SUTRA PERIOD 


(Pages 196—225) 


Reference 


Max Miiller in his letter to W. H. Morley. 

See also Weber, History of Indian Literature, p. 15 ff. 

Max Miller, A llistory of Ancient Sanskrit Literature, pp. 38-59 
132 ff. 

S.B.H., Vol. II, Introduction ix. 

Ibid., p. xlix. 

S.B.E., Vol. TI. pp. 271-72. 

For a discussion of the importance of expiability as an attribute 
of mature law, see Prof, Cahn, Sense of Injustice, p. 158 ff. 

Dr W. Friedmann, Theory of Law, p. 9. 

Ibid., p. 10. 

Baudhayana T. 10, 18. 

S.B.E., XIV, p. 1. 

Vasistha 1. 8 to 16. For the Hindu view of custom see author's 
Law of Primogeniture (Taconr Law LrcorUnEs 1995), pp. 370-73 

S.B.E., XIV, Introduction. 

Poste, Lecture VI, p. 150; Rigreda VII. 104. 9. 

Cf. What Professor Carnov of Touvain University savs regarding the 
triad, Varuna, Mitra and Aryaman; ‘‘Varuna is the most exalted 
deity of the Vedi. As it was the will of Mazda that had made 
Darius a king, it is Varuna's will or command that rules the 
world. He is the ahritavrata, he whose commands are firm und 
immutable. His will often identified with rita, the asha or arta 
of the Iranians, which is the great law of the world, moral anl 
material, the principle of all order, causing the sun to rise, rain 
to fall, rivers to flow. fire to come out of the rubbed stics (rifajan 
agni) and Imposing on man the moral obligations of justice, truth 
and piety. If man be guilty of rebellion against the rila, he 
becomes loaded with the chains of Varuna and has to pray him 
to be rcleased fiom his fetters and obtain the freedom of innocence 
(aditi) —The Visva-Bharati. Quarterly, October 1998, pp. 197-98 

Cf. Prof. Whitehead's ‘God’ in his Science and the Modern 

World, particularly pp. 207-08 

S.B.E., Vol. IT, Introduction to Apastamba, pp. ix-xi. 

Apastamba JJ. 6. 13. 1 to 12. 

Scc Prof. Ra: kumar Sarradhikery, The Principles of the Hindu 
Law of Inheritance —Tagorr LAW LECTURES. 1880, Second Edition, 
pp. 136 ff. 

Apastamba II, 6. 14. 6 to 14 

See also Barvadhikary, The Principles of the Hindu Law of 
Inheritance, p. 185 

See also author's Law of Primogeniture, p. 264. 

Sarvadhikary, The Principles of the Hindu Law of Inheritance, 
p. 125. 

Ibid., p. 187 

E.g., Gautama I. 102: “The Veda is the source of the sacred law, 
and the tradition and practice of those who know the Veda.” 
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Vasistha I. 1 to 6 : '* Now, therefore, the desire to know the sacred 
law for their welfare in men..... The sacred law has been settled 
by the revealed tesis and by the tradition of the sages. On failure 
of these the practice of the shistas bas authority. One whose heart 
is free from desire is a shista." 

Baudhayana I. 1, 1. 1 and 4: “The sacred low is taught in each 
Veda. We will explain it in accordance with that. The sacred law. 
taught in the tradition Wm stands second. The piactice of sishtas 
stands third, &e.” 

Apastamba E. 1. 1 and 2: ‘‘Now, therefore, we will declare 
wa which form pat of the custom of daily life, as they have been 
settled by the agreement of those who know the law. The authority 
of theso duties is the agreement. of those who know the law and the 
authorities for the latter are the Vedas alone.” 

Korkunov, Theory of Law. 

See Pulszky, Theory of Law and Ciril Socicty, Chaps. XIV, 
pp. 394-97. 

Kelsen, General Theory of Law and State, pp. 191; 152. 
210 19 Roscoe Pound, Introduction to Legal Philosophy, p. 76. 

See Pulszky, Theory of Law and Civil Society, p. 297; 337. 

Berolzheimer, World's Legal Philosophies, pp. 00-66. 

W. Durant, Stories of Philosophy, pp. 18-22; 45. 

90 Roscoe Pound, Introduction lo Legal Philosophy, p. 77. 

Berolzheimer, World's Legal Philosophies, pp. 60-66. 

Pulszky, Theory of Law and Civil Society, p. 999. 

Berolzheimer, World's Legal Philosophies, pp. 69-74. 

W. Durant, Stories of Philosophy, p. 81. 

210 21 Gautama XT. 9 and 10 


वर्णानायमांश न्यायतो (मिरचेश्चलतब्रैतान्‌ स्वधमे wur! 
See also Baudhayana I. X. 18. 

22 Baudhayana I. X. 18 and 19. 
Gautama XII; Vasistha XIX to XXI. 
Apastamba II. X. 99. 


23 Gautama XJ. 28. 
211 24 Vasistha XIX. 
See Cahn, Sense of fnjuslice, Expit.ility of Law. p. 158. 
95 See in this connection Niebuhr's Human Destiny, Structure of 


Justice, pp. 266-79, specially at pp. 268-70. 
See also Prof. Cahn, Sense of Injustice, pp. 7, 97 where he 
speaks of law as a vehicle of persuation. 


Sce also Korkunov, Theory of Law—Force, if an essential element 
in law. 
NGA इत्वा महो aan खधस्मफोपपादिताम्‌ | 
एबंविधं कथं सव्वं त्यजेथा वुद्धिलाघवात्‌ | 
MAHABHARAT, Santiparva, VIII. 4. 
fure राजकूले जातो जित्वा oput वसुन्धराम्‌ | 
चर््यार्थावखिली fear वनं Alang प्रसिछसे | 
MAHABHARAT, Santiparva, VIII. 9. 


924 27 Pulszky, Theory of Law and Civil Society, pp. 106-18. 
See Aldous Huxley, Ends and Means, Chap. I. 
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LECTURE X 
MANU'S THEORY OF LAW 
(Pages 226 69) 


Reference 


From Max Weber: Essays in Sociology (Tr. and Kd, by H. H. 
Gerth and C. W. Wills, New York, 1946). 

Sce C. E.M. Joad, Recovery of Belief, p. 41. 

See Leetme TX, p. 197. 

So long as law. in regulating the spheres of right, produces the 
equilibrium of society by distributing the various fields of action Im 
conformity with the abilities of individuals and with their recognized 
and attainable wants, justice, in relation to the creation of this social 
equilibrium, is @ dynamic principle, It, however, also simply cffects 
the maintenance of the equilibrium thus established, In this respect 
ib is a statical principle. 

One notorious characteristic of law is its pretence of continuity 
Indeed the legal system stands as a symbol of persistence. See 
Prof. Cahn, Sense of Injustice, p. 142. 

Sce also Pulszky. Theory of Law and Ciml Society, s. 173, 
pp. 315, s. 219, p. 386. 

Pulszky, Theory of Law and Civil. Society, p. 414. 
Manu 11, 13. 
Lecture VT, p. 110 1. 

Soe in this connection Prof. du Noüy, Human Destiny, Chap. 13. 

Prof. Toynbee, Cieilization. on Trial, Christianity and Civilization, 
p. 235. 

Ibid. 

Toynbee, Cirilizalion on Trial 

See Pulszky, Theory of Law and Civil Soriety, pp. 170 ff. 

Aldous Huxley, Ends and Means, War, p. 92. 

Dr. Neibuhr, however, fails to appreciate the wisdom of non-violene- 
in politic, see Muman Destiny, pp. 269-70. 

Aldous Huxley. Ends and Means, Religious Practices, p. 245. 

Ibid., p. 246, 

Prof. Northop, East and West, pp. 346-74, particularly at p. $51. 

Ibid., pp. 354-55. 

Prof. Northrop, Fast and West, p. 355. 

Ibid., p. 355. ; 

Prof. Allen, Legal Duties, p. 156. 

Prof. du Noüy, Human Destiny, p. 48. 

Ibid., p. 48. 

See Prof. Will Durant, The Story of Philosophy, Friedrich Nietzsche, 
p. 421. 

Ibid., pp. 421-29. 

Ibid. 

Ibid., p. 422. 

Ibid. 

Ibid, 

Ibid., p. 424. 

Ibid., p. 432. 

Harvard Law Review, Vol. 54, p. 1105 n. 2. 

Schlesinger, The Politics of Frecdom, p. 2. 
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—Ath. Veda, X. 6. 32. 


अथ प्रतिसृप्याञ्जलौ मन्यमाधाय जपत्यमो नामास्थमा 
हि ते सवमिदं a fe Ae: BH: 
राजाऽघिपतिः स मा savy 3197 राज्यमाधिपत्यं 


गमयत्वहसवेद सवमसानोति | 
Chh. Up., V. 2. 6. 


See in this connection Prof. Cahn's The Sense of Injustice—-the 
Chapter on “Security and Change”, Section TIT, “The Cabin and 
tha Hail" pp. 151-174 at pages 156-159 where be deals with “Law 
and the Burden of Guilt’. No mature system of law can ignore 
the load of the guilty. Of course, the measures adopted to lighten 
the load may be different in different systems. The aim of the 
principle of expiation (प्रायश्चित) of the ancient Hindu system 
was this lightening of the load. 

Ibid. 

Vedic Inder, Vol. I, p. 484-87. 

Ibid. 

Vedic Inder, Vol. T, p. 484. 

Vedic Inder, Vol. T, p. 235 ; Chh. Up., IV. 4. 1. 

Vedic Inder, Vol. 1, p. 235-36 ; Sal. Dr., 1. 8. 3. 6. 

Vedic Index, Vol. Y, p. 171. 

See Vedic Inder, Vol. I, p. 406. 

Ibid., p. 359. 

See Gautama, XV. 16 ; Vasistha, 1. 18 ; XX. 7. 

Ibid., p. 476. 

Ibid., p. 418. 

Ibid. 

Maitrayami Samhita, Y. 5. 8. 

Ibid., Sat. Br., IX. 1. 4. 6. 

Ibid. « 

Ibid. 

Vedic Index, Vol. I, pp. 478-79. 

Ibid., pp. 482-84. 

Ibid., pp. 485-87. ‘ 

Ibid, 

Ibid. 

Ibid, 

Ibid., p. 486. 

Rigveda, I, 91. 20 ; 92. 18 ; III. 1. 28 ; X. 85, 25. 


मा नो अग्न saad मावीरताये qu: 


सागोताये सहसस्युव मा निदेऽप डेषांसा nfa ॥ 
—Rigveds, III. 16. 5. 


Page 


347 


348 


351 


852 


353 


854 


No. 
Reference 

36 

87 

42 

43 


( 
REFERENCES 429 


Reference 


Ait. Br., VIT. 13-18 ; Rigveda, 1. 21, et scq. 
Lect, XT, p. 300. 

Ibid., pp. 300-01; Lect. XIT, p 887. 

Vedic Inder, Vol. 1, p. 396. 

Vedic Index, Vol. I, pp. 356-58. 

Ibid. 

Ibid. 

Ibid. 

Ibid., pp. 202-07 : also Vedic Inder, Vol. Il, p. 255 ; p. 214. 
Ibid. 

Sal. Br., VTT. 1. 1-4. 

Vede Inder, Vol. TI, p. 215. 

Ibid., Vol. I, p. 100. 

Ibid., p. 393. 

Vaj. Sam., XXX. 

Tait. Br., ITT. 4. 

Ath. Veda, KIK. 57.1 and 2. 

Ath, Veda, Vi. 119. 3 ; VT. 118. 1 and 3; VE. 18. 
Vedic Inder, Vol. I, p. 450. 

Rigteda, 1. 183.4 : V. 48.8 ; VIT. 67. 7 ; VII. 69. 3. 
Rigveda, TT. 24. 6 ; VIM. 29. 6 ; X. 68. 6. 
Ath. Veda, X. 7. 23. 

Chh. thes WIL, 1. 2. 4: 7. 1. 

Sat. Br., I. 1. 1. 

Ait. Bra, IV. IIL 

Ibid. 

Sat. Br., TIT. 4. 2. 9. 

Sat. Br., T. 1. 1. 3 

Sat. Br., 1. 1. 1. 3 ; TIT. 4. 2. 9. 

Rigveda, ९. 387.7; WI. 24. 6. 

Ath. Veda, TI. 14. 6 ; XID. 2. 4. 

Rigveda, VII. 80. 8. 

Vedic Index, Vol. I, p. 176 under Kusidin. 
Sat Br., XIII. 4. 3. 11 

Nirukta, VI. 32. 


Tait, Sam., 111. 3. 8. 1.9. 

Tat. Sam., T11. 4.1.4 ; Kath. Sam., X1.1 ; XIII. 10. 
Sat. Br., V. 5. 5, 16 ; XIT. 7. 2. 10 ; 9. 1.4 ; 

Tail. Sam, II. 3. 11. 5. 

Ath. Veda, VIII. 10. 23. 

Ath. Veda, VIIT. 10. 19. 

Ath. Veda, XVIT. 2. 49. 

Sat. Br., TL. 6. 1. 31 & 36 ; IT. 4. 2. 23. 

Vedic Inder, Vol. TI, p. 114 under Bhratrvya. 

Ath. Veda, 1T.10.1. 

Ath. Veda, XVIII. 9. 47. 

Tait. Sam., III. 1. 9. 4. 

Ait. Br., V. 14. 

Jaim, Br., 111.156. 

Chh. Up., TIT, 11. 5 & 6; See also Ait., Br., XXXIII.5. ( 
Pan. Br., XVI. 4. 4. 

Sat. Br., IV. 4. 9. 13. 


480 THE HISTORY OF HINDU LAW 


Reference Reference 
Page No. 
354 95 Ait. Br., VI. 33. 
96 Kaus. Br., XXX. 5. 
355 97 Vedic Index, Vol. I, p. 391; Mait. Sam., TV. 1.9 ; Kath. Sam. 
० KANTI, 2. 
98 Tait. Sam., VI. 5.10.2 ; Kath. Sam., XXVIT. 9 ; XXXI. 7 ; Tai 
Br. 111. 2. 8. 12, ete. 
99 Vedic Index, Vol. I. p. 391. 
100 Ibid. 
101 Tait. Br. X. 38. 
102 Pan. Br., XIV. 6. 8. 
886 108 Ath. Veda, XVTII. 1.33 ; Chh. Up. VI. 16. 102. 
104 Chh. Up., V. 10. 9; Br. Up., V. M. 1. 
105 Paraskara Grihya Sutra, ITT 15. 
357 107 Va}. Sam., XXX. 10; Tait. Br. TIT. 4. 6. 1. 
108 Vedic Inder, Vol. IT, p. 486. 
109 Ibid. 
110 Ibid. 
111 Pan. Br., X1V. 6. 6. 
112 Tait. Sam., TT. 5. 11. 9. 


113 Rigveda, X.97. 12 ; Ath. Veda, IV.9. 4. 


LECTURE XIV 
HINDU LAW DURING THE SUTRA PERIOD 
(Pages 358 --398) 


363 4 Vasistha Dharmas, XV. 11-90. 
373 5 Cf. Manu, TIT. 6-11. 


महान्यपि aasia गोऽजाविधनधान्यतः | 
स्तीसम्बन्धे दशैतानि pafa ofvasti ॥६ 
होनक्रियं निप्यकषं निस्कन्टो रोमशाशसम | 
'क्षय्यामयाव्यपस्मरारिश्रिवकशिकुलानि च qo 
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